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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
For the District of Columbia 

In Admiralty No. 2506 

Thomas R. Monroe, Libellant, 
vs. 

Potomac River Line, Inc., a corporation, and 
S. S. Potomac, Respondents. 

United States of America, 

District of Columbia, ss : 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Libel 

Filed August 17 1937 

In the District Court of the United States 
For the District of Columbia 

In Admiralty No. 2506 

Thomas R. Monroe, Libellant, 
vs. 

Potomac River Line, Inc., a corporation, and 
S. S. Potomac, Respondents. 

To the Honorable the Justices of the United States District 
Court for the District of Columbia: 

The libel of Thomas R. Monroe, a resident of the City 
of Alexandria, State of Virginia, against the S. S. “ Poto¬ 
mac’’, her boilers, engines, tackle, apparel and furnishings, 
etc. and Potomac River Line, Inc., a Maryland corporation, 
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in a cause of collision and damage, civil and maritime, al¬ 
leges s follows: 

I. At the time hereinafter mentioned, the above named 
libellant was a resident of the City of Alexandria in the 
State of Virginia, and the above named Potomac River 
Line, Inc. was a Maryland corporation, with its principal 
office in the City of Washington, District of Columbia, and 
was the owner of the S. S. “Potomac”, which steamship 
now is, or during currency of process herein will be within 
the jurisdiction of the United States and of this Honorable 
Court. 

II. On the 12th day of July, 1936, at about 10:45 P.M. a 
collision occurred between the S. S. “Potomac” and the 
Motor Vessel “Seabird” in the Potomac River between 
the point of Fort Washington Light and Riverview Light, 
in which collision the libellant sustained the injuries for 

which this libel is filed. 

2 III. Upon information and belief the libellant al¬ 

leges that the following are the circumstances of the 
collision. 

On the day above named the libellant was a passenger or 
guest on the Motor Vessel “Seabird”, a pleasure boat with 
an overall length of about thirty-eight feet, more or less, 
owned by James R. Harding of Alexandria, Virginia, who, 
at the time of said collision, was navigating said motor 
vessel, bound up the Potomac River. 

That at or about 10:45 P.M. on the aforesaid date and 
at or about the location hereinabove stated, the said S. S. 
“Potomac” in the course of a trip from to the 

City of Washington, collided with said Motor Vessel “Sea¬ 
bird”, the starboard bow of the “Potomac” striking the 
port stern canopy top and the port stern transom of the 
Motorboat “Seabird” and as a result thereof the libellant 
was struck on or about the head and body, causing the in¬ 
juries hereinafter in more detail described. 

IV. The libellant alleges that the collision was in no way 
due to any fault on his part, but was due to the fault on the 
part of the respondent Potomac River Line, Inc. and those 
in charge of the navigation of the said S. S. “Potomac”, 
and upon information and belief, libellant alleges that said 
vessel was at fault and negligent in the following, among 
other particulars: 
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First: That said vessel did not have a proper or compe¬ 
tent master. 

Second: That said vessel did not have a proper or compe¬ 
tent pilot. 

Third: That said vessel, at and prior to said collision, 
did not have on watch proper or competent officers attend¬ 
ing to their duties. 

Fourth: That said vessel at and prior to the time of said 
collision did not have a proper and competent lookout on 
watch. 

3 Fifth: That said vessel, at and prior to the time 

of said collision was violating Rule VIII and Ar¬ 
ticles 23 and 24, of the laws relating to the navigation of 
vessels on all harbors, rivers and inland waters of the 
United States, except the Great Lakes, etc. 

Sixth: That said vessel at and prior to the time of said 
collision was violating Rule IX of said laws relating to in¬ 
land waters. 

Seventh: That said vessel at and prior to the time of 
said collision was being navigated at an excessive rate of 
speed in attempting to overtake and pass said Motor Ves¬ 
sel “Seabird”. 

Eighth: That said vessel was negligent in other and fur¬ 
ther particulars, of which the libellant is not at present ad¬ 
vised, and when so advised, will beg leave to offer proof of 
said negligent acts and if necessary, to amend his libel to 
conform to said facts. 

V. That as a result of said collision and the fault and 
negligence of the respondent and those in charge of the 
navigating of the S. S. “Potomac” the libellant sustained 
serious and possibly permanent injuries at and about his 
head and body, in particular his skull being fractured and 
his eyes and ears seriously injured, thereby causing him 
much pain and suffering and necessitating his losing a long 
period of time from his employment and remaining in the 
hospital for a considerable period of time, and necessitat¬ 
ing the expenditure by him of large sums of money for 
medical attention, hospital expenses, etc., for all of which 
libellant claims that he has and will be damaged in a sub¬ 
stantial sum, which the libellant estimates at Ten Thousand 
Dollars ($10,000.00) at the present time without knowing 
the full course of his injuries or the extent to which they 
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may prove permanent, which sum he now claims with the 
privilege of increasing said amount if it is later determined 
that his injuries are greater than at present esti¬ 
mated. 

4 VI. That all and singular the premises are true 

and within the admiralty and maritime jurisdiction 
of the United States and this Honorable Court. 

Wherefore, libellant prays that process in due form of 
law, according to the rules and practice of this Honorable 
Court in causes of admiralty and maritime jurisdiction, 
may issue against the S. S. “Potomac”, her boilers, engines, 
tackle, apparel and furnishings, and that Potomac River 
Line, Inc. and all persons having or claiming any right, 
title or interest in the said ship, may be cited to appear and 
answer on oath all and singular the matters aforesaid, and 
that the libellant may have such other and further relief 
as in law and justice he is entitled to receive, and that the 
said ship, her boilers, engines, tackle, apparel and furnish¬ 
ings may be condemned and sold to pay the libellant’s de¬ 
mands. 

THOMAS R. MONROE 

SAMUEL F BEACH 
STEPHEN P HAYCOCK, 

ALBERT V BRYAN 
Proctors for Libellant 

State of Virginia, 

City of Alexandria , ss : 

Thomas R. Monroe, being duly sworn, deposes and says: 

That he is the libellant in the above entitled cause, that 
he has read the foregoing libel and knows the contents 
thereof and that the same is true of his own knowledge, ex¬ 
cept as to the matters therein stated on information and 
belief, and as to those matters he believes them to be true. 

THOMAS R. MONROE 

Subscribed and sworn to before me this 9tli day of Feb¬ 
ruary, 1937. My commission expires January 22nd, 1938. 

ROSA M. MURPHY 
Notary Public 


(Seal) 
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5 Answer. 

Filed September 17 1937 

• • • 

To the Honorable, the Justices of the United States Dis¬ 
trict Court for the District of Columbia: 

The answer of the Potomac River Line, Inc., a body cor¬ 
porate, to the libel of Thomas R. Monroe, herein exhibited 
against it and the Steamer “Potomac”, respectfully shows 
unto your Honors: 

First: Answering the first article of the libel, this re¬ 
spondent admits the allegations thereof, except that it has 
no knowledge of the residence of the libellant, and calls for 
proof thereof, if material. 

Second: Answering the second article of the libel, this 
respondent admits that a collision occurred on July 12th, 
1936, between the Steamer “Potomac” and the Motor Boat 
“Seabird”, but denies that the libellant sustained serious 
injuries as a result thereof. 

Third: Answering the third article of the libel, this re¬ 
spondent admits a collision between the Steamer “Poto¬ 
mac” and the Motor Vessel “Seabird”, the latter colliding 
with the former, and that James R. Harding was the then 
owner and navigator of the “Seabird”, but has no definite 
knowledge of the other facts therein alleged, and can, there¬ 
fore, neither admit nor deny the same, but calls for proof 
thereof, and avers that the first point of contact of the ves¬ 
sels was not as therein alleged, but as hereinafter shown. 

Fourth: Answering the fourth article of the libel, this 
respondent denies the allegations thereof, and avers that 
the collision referred to was solely due to the fault and 
negligence of the Motor Vessel “Seabird”, and those in 
charge of her, as hereinafter more particularly set forth. 

Fifth: Answering the fifth article of the libel, this 

6 respondent denies the allegations thereof. 

Sixth: Answering the sixth article of the libel, 
this respondent denies that “All and singular the premises 
are true”, but admits “the admiralty and maritime juris¬ 
diction of the United States and this Honorable Court”. 

Seventh: Further answering the libel, this respondent 
avers that the true facts regarding the collision on July 
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12th, 1936, between the Motor Vessel “Seabird” and the 
Steamer “Potomac”, are, as follows: 

That on July 12th, 1936, about 11 P.M., the Steamer 
“Potomac” was proceeding up the Potomac River, on her 
return to Washington from a moonlight cruise, the weather 
being clear and visibility good, and when she was at a point 
about abreast of Fort Washington Wharf, the Motorboat 
“Seabird”, also bound up stream, on parallel course, was 
then about 1,000 feet forward and 200 feet off the right or 
starboard bow of the Steamer “Potomac”, at which time 
the “Potomac” blew two short blasts of her whistle to the 
said motorboat, indicating her desire to pass the said mo¬ 
torboat on said motorboat’s left or port side, which whistle 
signal of the “Potomac” was answered by the Motorboat 
“Seabird” with two short blasts of her whistle, indicating 
her assent to that manoeuvre, said exchange of whistle sig¬ 
nals being in accord with Pilot Rule VIII, but the subse¬ 
quent manoeuvres of the “Seabird” being in flagrant vio¬ 
lation of said rule. 

That when the Steamer “Potomac” had proceeded about 
400 to 450 feet further upstream to carry out the agreed 
passing manoeuvre, it was noticed that the Motorboat 
“Seabird”, in direct violation of the agreed whistle signals 
under Pilot Rule VIII, was turning rapidly to her port, 
and closing in on the “Potomac’s” starboard bow, at which 
time the engines of the “Potomac” were immediately 
stopped and reversed, but the “Seabird” continued 
7 to approach the “Potomac”, in violation of the afore¬ 
said passing agreement, and her forward end or 
stem struck the right or starboard side of the “Potomac” 
a glancing blow about twenty to thirty feet abaft her stem, 
and the “Seabird’s” left or port quarter then fell down, 
against and under the “Potomac’s” guard, damaging the 
“Seabird’s” wooden canopy and throwing two or three of 
the “Seabird’s” company of eight or nine young men and 
women into the water, who were rescued therefrom by a 
lifeboat from the “Potomac”, the “Seabird” rendering no 
assistance whatsoever, although not incapacitated by the 
collision. 

The collision and resulting damage was not caused by 
any fault or negligence on the part of the Steamer “Po¬ 
tomac”, but was solely and entirely due to the fault or neg- 
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licence of the Motor Vessel “Seabird”, and those in charge 
of and navigating her, in the following respects, among 
others: 

1. The “Seabird”, after assenting to the “Potomac’s” 
passing on her port side, suddenly changed her course to 
port, in violation of the manoeuvre agreed upon, crowding 
in on the “Potomac’s” course, in violation of the express 
terms of Pilot Rule VIII. 

2. The “Seabird’’, after assenting to the “Potomac’s” 
passing her on her port side, suddenly veered over and into 
the path of the “Potomac”, in an apparent attempt to 
cross the “Potomac’s” bow, also in violation of said Pilot 
Rule VIII. 

3. The “Seabird” was not being navigated in a proper 
manner. 

4. The “Seabird” was incompetently manned and 
equipped. 

5. The “Seabird” was not in charge of competent per¬ 
sons. 

6. The “Seabird’s” company of young people, and their 
entertainment, was not conducive to safe navigation. 

7. The “Seabird” and her owner and navigator were 

otherwise negligent and solely at fault for the colli- 
8 sion and its results, as will be shown at the trial. 

WHEREFORE, having fully answered the libel 
herein, respondent prays that it may be hence dismissed, 
with costs. 

POTOMAC RIVER LINE, INC., 

A body corporate, 

By B. B. WILLS 
President. 

GEORGE FORBES, 

HENRY L WORTCHE, 

EDMUND L. JONES, 

Proctors for Respondent. 

State of Maryland, 

City of Baltimore , to-wit: 

I Hereby Certify, that on this 8th day of September, 
1937, before me, the subscriber, a Notary Public of the 
State of Maryland, in and for Baltimore City aforesaid, 
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personally appeared Benjamin B. Wills, and made oath in 
due form of law that he is the President of the Potomac 
River Line, Inc., a body corporate; that he has read the 
aforegoing answer and knows the contents thereof; and 
that the same is true, as therein stated, to the best of his 
knowledge, information and belief. 

As Witness, my hand and Notarial Seal. 

HENRY L WORTCHE 
(Seal) Notary Public. 


9 Washington, D. C. 

Thursday, February 3, 1938. 

The above-entitled cause came on before his Honor, Mr. 
Justice Gordon, holding an Admiralty Court, when the fol¬ 
lowing proceedings were had and evidence adduced, to-wit: 

Appearances: 

Albert V. Bryan, Esq., and 

Samuel L. Beach, Esq., Proctors for Libellant. 

Arthur J. Phelan, Esq., 

George Forbes, Esq., and 

Henry L. Wortche, Esq., Proctors for Respondents. 


PROCEEDINGS 

10 Thomas Richard Harding was called as a witness 
on behalf of the libellant, and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination. 

By Mr. Brvan: 

Q. Will you please state your full name, age, residence 
and occupation? A. Thomas Richard Edward Harding; 
34 years of age; and occupation with the Potomac Coal 
Company, Alexandria, Virginia. I reside in Alexandria 
and I am the owner of the motor vessel SEA BIRD? 

11 Q. What is her size, length, breadth, and tonnage? 
A. She is 39 feet 11 inches. It is a stock Matthews 

cruiser, a double-cabin cruiser. It has an 11-foot 2-inch 
beam, and I am not acquainted with the width of it. 
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Q. Now, does your vessel carry passengers for hire, or is 
it a pleasure boat only? A. Pleasure, only. 

Q. What is her home port? A. Alexandria, Virginia. 

Q. Now, this libel concerns a collision on July 12, 1936, 
between your SEA BIRD and the STR. POTOMAC. Will 
you tell the Court just what time this collision occurred? 
A. Approximately 10:45 in the evening, at night. 

Q. It was dark? A. Yes, sir. 

Q. Where, Mr. Harding? A. About half way between 
Fort Washington light and River View light on the Po¬ 
tomac River. 

Q. About how far below Alexandria is the point of colli¬ 
sion? A. Six miles; five or six miles. 

12 Q. And do you know a creek there known as Broad 
Creek? A. Yes, sir. 

Q. And on which side of the river is it? A. It is on the 
Maryland shore, north side. 

Q. Where was the collision with reference to the mouth 
of Broad Creek? A. It was approximately, I will say, 
north of Broad Creek on the Potomac River. 

Q. About how far north? A. Near Swan Creek. There 
is a little creek there. It was nearer there. 

Q. About how far north of the Fort Washington light 
was the point of the collision; just approximately? A. I 
would say a thousand yards. 

Q. Now, how was the weather that night? A. The weather 
was clear. 

Q. What about your running lights? Were they burning 
or were they out ? A. All burning. 

Q. What kind of lights did you have? A. I had a for¬ 
ward white running light, a stern white running light, a port 
light, and starboard light. 

Q. What position in the channel was your boat? A. It 
was coming up-river on the west side of the mid-channel. 

Q. And about what is the width there, Mr. Hard- 

13 ing, of the channel? A. I would say slightly over 
700 feet. 

Q. What is the course of the channel at that point? A. 
Straight; straight up the river. 

Q. I mean, with reference to the directions of the compass. 
A. At that point it is almost due—I will say almost due 
north. I am not quite familiar with it, exactly. 


1 
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Q. Now, is there any change in the channel just below 
where the collision was, or just above it? A. Yes, sir; 
changes at both places, above and below. 

Q. In coming up the river just before you reach the point 
of collision, which way is the change? A. There is a slight 
west turn in the channel at Fort Washington; that is, below 
where the collision happened. 

Q. Yes? A. And then there is another change above 
where the collision happened at mid-river. There is a buoy 
there. It is a black spar, just off—slightly north of River 
View light. 

By the Court: 

Q. Which way is that? A. It is coming north of River 
View light. 

Q. What change is there? A. There is a black spar. It 

would be on the port side of the boat, or west side of 
14 the channel coming north. 

By Mr. Bryan: 

Q. What change of channel would be to the west—or, to 
the east? A. The channel there turns to the west. 

By the Court: 

Q. It turns west before? A. Yes, sir; it does. 

Q. And continues to turn west? A. Yes, sir; it does. 

Q. It turns west this side of Fort Washington and then 
goes straight for a space, and then turns west again? A. 
Well, you would make a westward turn in coining up the 
channel at both turns. You would turn to your left on both 
turns. I am not quite familiar with the points of the com¬ 
pass there. I think it would be northwest. 

Mr. Forbes. I think it would be helpful to the Court and 
to the witness if the official map was before him. This is a 
Coast and Geodetic map. 

Mr. Bryan. Is that a recent map? 

Mr. Forbes. It is corrected to December 27, 1937. 

Mr. Bryan. We would like to have that in evidence. 

Mr. Forbes. I think it would be helpful to the Court. 
The map of the river is perfectly clear. 

The Court. Let me look at it. (Examining map.) 
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15 Mr. Bryan. Now, may I have it, your Honor! I 
will show it to him. 

The Court. Certainly. 

Q. Where was the point of collision with reference to the 
mouth of Swan Creek! A. I would say slightly south of 
the River View light which is near the mouth on the north 
side of the Swan Creek entrance. 

Q. And you were about where with reference to that! A. 
Slightly south of River View light. I would say off-hand— 
of course, this happened in the dark, at night, and 

16 there was right much excitement there. 

Q. There is considerably more width of water there 
at the mouth of Swan Creek than below or above it! A. 
That is true. 

Mr. Forbes. Mr. Bryan, the depth of the water there is 
3 feet out of the channel. 

Mr. Bryan. I am speaking of the width, across the sur¬ 
face of the water. 

Mr. Forbes. Oh, the width across the surface. 

Mr. Bryan. Yes. 

By Mr. Bryan: 

Q. I show you a map which counsel for the respondents 
has handed to me, purporting to be a Geodetic Survey map 
of the Potomac River, showing the points between the River 
View light and Fort Washington light, and showing Swan 
Creek. I will ask you if that refreshes your recollection as 
to the course of the channel. A. (Examining map) Yes. 
This is about what I had in mind. This, let us say, is the 
black buoy. 

Q. When you say “black buoy,” you are pointing to the 
port side of the channel— 

Mr. Forbes (interposing). May we identify that as black 
spar buoy marked “51” on the map! 

Mr. Bryan. All right. 

A. And that is a straight stretch of channel ex- 
17 tending down there between the two lights at Swan 
Creek. 

By Mr. Bryan: 

Q. Can you recall or point out on the map the point at 
approximately where the collision was! A. I would say 
off the spar buoy, south of the spar and the light. 
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Q. South of spar 51? A. Yes; off of Hatton Point. I 
would say it happened in that neighborhood as nearly as I 
can recall it. 

Mr. Bryan. Would your Honor like to have this map to 
refer to as we go along? 

The Court. No. 

Mr. Bryan. I understand either side may refer to it. 

Mr. Forbes. Oh, yes, of course. 

The Court. Verv well. Go ahead. 

By Mr. Bryan: 

Q. What occurred at that point—But may I in- 

18 terrupt you there: Did you give the time? A. Yes; 
approximately 10:45. Between 10:45 and 11 o’clock. 

Q. All right, now. Tell us if you heard any signals from 
any other boat. A. Yes. I heard two blasts from the ap¬ 
proaching boat, the POTOMAC. 

Q. You heard two blasts? A. Yes, sir. 

Mr. Bryan. We have an agreement that this was a navi¬ 
gable stream, and the admiralty rules apply. 

Mr. Forbes. Yes. 

By Mr. Bryan : 

Q. All right, sir. Between 10:45 and 11, you say you 
heard two blasts. A. That is right. 

Q. And that was a signal of what? A. That signified 
that the POTOMAC steamer, which I later found it to be, 
intended to pass on my port, on the port of the SEA BIRD. 

Q. What did you do upon hearing the two blasts? A. I 
immediately answered with two blasts. 

Q. Now, at the time that you answered with two blasts, 
what width of channel was there to your port or left side? 

The Court. He said that he gave two blasts, and 

19 that indicated a signal that the POTOMAC was going 
to pass on which side? 

Mr. Bryan. The left. 

The Witness. The port side. 

By the Court: 

Q. And you answered that? A. Yes, sir. 

Q. With two blasts ? A. That is right. 
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By Mr. Bryan: 

Q. Was there room sufficient on your port side for the 
POTOMAC to pass and still be within the channel? A. I 
think so. 

Q. How much room would you say there was ? A. Possi¬ 
bly 100 feet. 

By the Court: 

Q. You mean there was that much clearance? A. No. 
The distance between the SEA BIRD and the POTOMAC 
at the time of the attempted passing— 

Mr. Bryan. You did not understand the question. 

The Court. I wanted to know if the river was wide 
enough at that point. 

Mr. Bryan. The channel was wide enough. 

20 The Court. For the POTOMAC to pass? 

By Mr. Bryan: 

Q. On your port side? A. Yes. I would think so. 

Q. And about how much room was there from your boat 
over to the side of the channel, your port side? A. From 
the channel bank to my boat I would say approximately 
100 feet. 

Q. Now, you heard two blasts and responded with two 
blasts. Then, what did you do and what occurred from then 
on? A. Immediately before giving the signal for the 
POTOMAC to pass, I looked back and it was directly be¬ 
hind me. 

Q. How long after the two blasts from the POTOMAC 
was it that you looked back ? A. Immediately. 

Q. What was the distance of the bow of the POTOMAC 
from you at that time, approximately? A. To tell you the 
truth, it seemed to me like it was right on me. I couldn’t 
say. I would say 150 feet, something like that. 

Q. And where was the POTOMAC with reference to your 
stern? A. Directly astern. I could see all of the running 
lights. 

Q. You could see all of the running lights, both her 

21 port and starboard lights? A. Absolutely. 

Q. What did you do then? A. I signaled for them 
to pass on the port for that was his intention, because I was 
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afraid he was going to run me down and I knew something 
had to be done in a hurry and we would have to have some 
understanding. At the same time I turned the bow of the 
SEA BIRD to the eastward of the channel. 

Q. You turned the bow of the SEA BIRD to the east¬ 
ward? A. Yes, sir; started on the turn. 

Q. Were your engines still under way? A. Yes, sir. 

Q. Then, what happened? A The POTOMAC immedi¬ 
ately pulled alongside and struck the canopy top of the 
SEA BIRD on a line back of the starboard rail of the 
POTOMAC, a glancing blow. 

Q. Now, explain to the Court just what part of the 
POTOMAC that was. A. Approximately 20 or 25 feet 
back of the starboard bow, starboard rail, main deck. 

Q. About how high was that main deck from the water 
level? A. I would sav 8 feet to 10 feet, offhand. It seemed 
to me it was just about on a line of the canopv top of the 
SEA BIRD. * 

Q. About on a line with it? A. I should judge it 

22 was about 8, maybe 9 feet. 

Q. Well now, just explain to the Court the con¬ 
struction of the POTOMAC at that point. 

Q. By that, I mean explain to the Court if there are any 
flares, where the flare is, and whether the boat is smaller at 
the water level than it is above, and just about a general 
description of it. A. Well, the superstructure of the 
POTOMAC is considerably built out from the hull of the 
boat by a metal brace, I would imagine, there which sup¬ 
ports the main deck of the POTOMAC, the overlapping 
flare of the POTOMAC, of the hull. 

Q. Is “flare” a correct word for that? A. I suppose so. 
It is not really the flare of the hull. It is the main deck over¬ 
lapping the hull. 

Q. At the time of the recess you were describing the con¬ 
struction of the superstructure of the POTOMAC. A. 

23 Yes, sir. 

Q. And particularly the overhang or the flare from 
the keel on up. 

The Court. He said the flare was 10 or 12 feet above the 
water line and about level with his canopy. 

Mr. Bryan. Yes. 
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By Mr. Bryan: 

Q. Can you give us an idea of how far, if I make myself 
clear, was this flare, or the end of the flare, from the inside 
or keel, to where the keel would strike the water level? I 
mean, how far out from the boat was the flare? A. From 
the hull I would say the overhang, probably, at the point 
where it struck the SEA BIRD, was possibly 6 or 7 feet 
from the hull. 

Q. Six or seven feet? A. From the hull, yes. 

Q. Now then, Mr. Harding, is the bow of your boat high 
enough out of the water to strike the end of this flare? A. 
Strike the main deck? 

Q. Yes. A. No. 

Q. Was it as high as the stern of the canopy? A. Oh, 
no, indeed. 

Q. So that if the SEA BIRD were headed directly 

24 at the side, at the starboard side, forward— 

Mr. Forbes. Don’t lead him. 

Mr. Bryan. All right. 

By Mr. Bryan: 

Q. If it were headed directly at it, what part of the 
POTOMAC would be struck by the bow? A. The hull. 

Q. The hull. Could it possibly strike any point on the 
flare or the deck, there? A. No. It would not be possible 
in calm weather. 

Q. Now, where was the damage to the SEA BIRD? A. 
On the extreme port; astern of the canopy top, was the only 
place that was touched. 

Q. Was there any damage to the stem of the SEA BIRD? 
A. No, sir. The hull was not touched at any place. 

Q. Being specific, was the prow or stem of the 

25 SEA BIRD injured in any way? A. No, sir. 

Q. Did you see directly after the collision or the 
next morning the STR. POTOMAC? A. Yes, sir. 

Q. Was there any marking on the POTOMAC to show 
any injury? A. Just a rubbed place or scratch mark about 
two or three feet long where it struck the canopy top. This 
mark was on the starboard main deck flare or rub rail, what¬ 
ever it may be called, about 20 feet back from the stern. 

Mr. Forbes. On the starboard side? 

The Witness. Yes, sir. 
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Bv Mr. Brvan: 

•> * 

Q. Now, could that point be touched by the prow or stem 
or front of the SEA BIRD? 

The Court. Did he mean the starboard side? 

By Mr. Bryan: 

Q. You said the starboard side of the POTOMAC? A. 
Yes, sir. 

Mr. Forbes. Oh, I misunderstood it. 

By Mr. Bryan: 

Q. Now, the point you indicated as being on the 
POTOMAC, was that within reach of the bow or front end 
of the SEA BIRD? A. It would be above the hull 

26 or the main deck of the SEA BIRD; plenty high 
above it. 

Q. That was on, you say, the flare? A. Yes, sir. 

Q. Now, Mr. Harding, these persons who were on board 
your boat: Were they there for hire or guests, or what? 
A. They were all guests. 

Q. Was Mr. Monroe, the libellant, on board in this case? 
A. Yes, sir. 

Q. What was his position on the SEA BIRD? A. He 
was on the bow, on the port bow, sitting up front there, 
he and another boy sitting up there talking. 

Mr. Forbes. What did you say? 

The Witness. He and another boy—I cannot think of 
his name offhand, a friend of Monroe—were sitting up there 
talking. 

By Mr. Bryan: 

Q. Now, you got to the point where the flare of the 
POTOMAC came in contact with the port stern or quarter 
port stern canopy top. What happened from then on? A. 
At the time of the collision the canopy top was torn away. 
It went overboard, taking with it the windshield and knock¬ 
ing down the mast, and also two side windows went out on 
the port and starboard side, which was an attachment to 
the windshield glass. 

Do you want me to go on from there, or just tell 

27 ' about the accident ? 
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Q. Before going on, what is the construction of 
this canopy top? A. The canopy top is made of white pine 
and Philippine mahogany and canvas-covered. 

Q. Was it a permanent structure or simply temporary? 
A. Permanent, sir. 

Q. All right. Go on from there, please. What happened 
after the collision? A. After the collision, well, there was a 
guest aboard, a young lady that was holding on to one of 
the stanchions which pulled her overboard when it was 
torn awav. 

Q. Where is that stanchion located ? A. Well, there are 
four stanchions which support the top. 

Q. Where was she sitting? A. She was sitting in the 
stern. There is a large seat across the stern of the boat, 
which was filled with guests on it. 

Q. What became of her? A. She was thrown overboard. 

Q. What was the direction of your boat after the im¬ 
pact? What happened to your boat? A. I came to an im¬ 
mediate stop and reversed the engine, and three of us went 
overboard after the girl. We did not know how seri- 
28 ously she might have been injured. We had no 
knowledge of her condition, except we heard her 
hollo for help out there. I was afraid to back up. I didn’t 
have any lights. The light on the top of the canopy went 
over with the canopy top, and I couldn’t tell how far hack 
she was. I went down in the cabin and got a life preserver 
and carried it over to her. 

Bv the Court: 

* 

Q. Besides this girl, who else was thrown overboard? 
A. No one else. Only one girl, and three fellows went over 
after her. 

Q. You say you went after a life preserver? A. Yes, sir. 
The boat was coming to a complete stop at that time, and 
I left the boat in charge of another boy on there, and got 
a life preserver and went over after her, to help these three 
boys that were overboard. It was right deep water in the 
channel. 

Bv Mr. Bryan: 

Q. How were you dressed when you went overboard? 
A. I had on nothing but my underwear. 
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Q. How were you dressed at the time of the collision? 
A. I had on a shirt and pants. Of course, it was a summer 
evening; and, of course, shoes. 1 had on my underwear 
and socks. I just pulled off my shirt and dropped my pants 
and grabbed this life preserver and went over. 

Q. How were the other persons dressed before the 
29 collision? A. They were fully clothed. The two 
other boys that went over, they dove over with their 
clothes on. 

Q. They went over with their clothes on? A. Yes, sir. 

Q. Xow, which way, Mi-. Hardin" 1 , did the canopy top ",o 
after it was, you say, struck? A. It was knocked forward 
and to tin* starboard side of the SKA BIRD off the star¬ 
board side. 

Q. "Which way did it "o in reference to the then position 
of Mr. Monroe? A. lie was on the port bow. sitting on the 
cabin deck, and the canopy top went off the starboard bow 
and knocked him forward and slightly to the ri"ht. 

(,). Was there a mast on the SKA BIRD? A. Yes, sir. 

(,). Where is that located? A. It is located forward of 
the midship on the deck of the cabin. 

(,). What happened, if anythin"', to the mast? A. The 
mast was knocked down when tin* canopy top went over. It 
didn't "o overboard. The wire struts or "uys held it on 
top. 

( t ). Did you at any time cut off your engines ? A. Xo, sir. 
( t ). What was the position of the POTOMAC when 
MO you reversed your engines, with reference to tin* 
SKA BIRD? A. It was ri"ht alongside "oiii" 1 at a 
riu'lit fast rate of speed. 

Q. Were you then in contact with the POTOMAC? A. 
Xo. sir. The collision had knocked me free. 

( t ). About how far wen* you from il ? A. Directly after 
the collision ? 

(J. Xo; about the time you reversed your engines. A. 
At the time 1 reversed my engines the POTOMAC the 
stern of I he POTOMAC had "'one on by the bow of the SKA 
BIRD. 1 would say it was quite a distance in there. By 
the time I came to a complete stop there was quite a dis 
lance between the stern of the POTOMAC and the bow of 
the SKA BIRD. 
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Q. Now, after the collision, and after the POTOMAC 
had passed, in what direction were you headed; I mean, 
the SEA BIRD? A. The SEA BIRD was at a standstill so 
far as any forward motion was concerned. 

Q. Which way was the boat pointing.' A. 1 really 
couldn’t say. Shortly after the collision, or directly after 
tlie collision, the SEA BOARD was headed at an angle, 
similar to this—this being the POTOMAC and my right 
hand being the Potomac River; 1 was in about this position 
(illustrating). 

C t ). Does your hand indicate that your boat was off to the 
starboard from the POTOMAC 1 ? A. Yes, sir. 

.‘51 ( t ). Pointing in a northeast direction, or approxi¬ 

mately? A. Yes, sir. After the POTOMAC 1 passed, 
1 brought the SEA BIRD to a stop and immediately 
stripped off my pants and shirt, and got the life preserver 
and went overboard. 

Q. Mow far from the SEA BIRD was the POTOMAC 1 
when it was dually stopped? A. In my best judgment it 
was in the neighborhood of MOO yards. 

< t >. rpstream? A. Cpstream; yes, sir. 

< c >. Who brought the young lady back to the boat ? How 
(iid she get back? A. There was a boat brought over by 
tile POTO.M AC that brought us all back to the SEA BIRD. 

< t >. It is stated in the Answer that after the people were 
knocked into the water they were rescued therefrom by a 
life-boat from the POTOMAC, the SEA BIRD rendering 
no assistance whatsoever, although not incapacitated by 
the collision. What have you to say about the statement 
that the SEABIRD rendered no assistance to tin* persons 
1;nocked overboard? A. Well, to begin with, I was very 
worried about this young lady. After bringing the SEA 
BIRD to a stoji— 

The Court (interposing). lie doesn’t mean the boat did 
anything, lie said the men jumped overboard and 
Ml? they were all picked up bv the boat from the PO¬ 
TOMAC. 

Was that boat put over before the POTOMAC stopped? 

I he \\ it ness. No, >ir; 1 don’t think so. 

By Mr. Bryan: 

O. When the boat was Mill) feet, according to you, be¬ 
yond you— A. (Interposing) Approximately. 
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(,). Xow, Mr. Harding, will you explain to the Court the 
construction of the port ami starboard lights on your boat, 
or, in fact, any boat.' A. The construction of them? 

Q. Yes; how an* they constructed, how are they shaded 
and what is the general position of them? A. Well, 
Mb the lights on tlu* SKA BIRD set in an L-shaped ma¬ 
hogany light holder. 

(,). Can you illustrate that to the Judge? A. Well, some 
are Y-shaped or L-shaped on both sides. This would be 
the shape (illustrating). 

( t >. Your right hand would be toward the bow? A. This 
is the bow (indicating). 

Q. That is, against the boat? A. Xo; my right hand 
would be the boat. 

The Court. What is the purpose of showing that? 

Mr. Bryan. The purpose of showing that is to show that 
the lights on an over-taken vessel cannot be observed by 
the over-taking vessel until the over-taking vessel gets to 
what is known as two points abaft beam of the over-taking 
vessel, and we think it will be material to show that— 

The Court (interposing). You mean that the POTOMAC 
could not have seen this boat until it came up— 

Mr. Bryan (interposing). Oh, yes. It could have seen 
the running lights, but I am talking about the port light, 
shaded from the back, from the stern, so that you are com¬ 
ing up behind it this way and you don’t see the port red 
light (illustrating). You see the running lights, but you 
cannot see the port light until you get up to the side of it, 
just two points behind it; that is, 22-1/2 degrees from it. 

The Court. Well, supposing that is true, what 
37 does that prove? They said they saw the boat and 
signaled it. 

Mr. Bryan. It is material in one or two aspects. It is 
material to establish beyond a doubt that the POTOMAC 
was the over-taking vessel. 

Mr. Forbes. We will concede that it was the over-taking 
vessel. 

Mr. Bryan. And I will say to your Honor that I will 

show vou that it will become material in the examination 
* 

of the witnesses on behalf of the respondent. I am per¬ 
fectly willing to stop this examination at that point. 
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The Court. 1 don't want to stop you, but 1 could not see 
any relevancy in it. I thought it was something you had 
in mind that maybe J did not understand. You may pro¬ 
ceed. 

Mr. Bryan. 1 do not know whether the witness com¬ 
pleted his answer. 

The Court. 1 do not think he did. 

Mr. Bryan. It was just to illustrate to your Honor what 
1 had in mind. 

Bv Mr. Bryan: 

Q. Go ahead. A. 1 can say this, that it would be impos¬ 
sible in the position of the two boats for the POTOMAC 
to have seen either the port or starboard light or the bow 
light. However, there was a very bright stern light—the 
only light it could see in its position. 

Q. At what point can an over-taking vessel first 
38 see, on the port side, first see the port light of the 
over-taken vessel? 

Mr. Forbes. One minute. I object to that. 

The Court. That depends on just how far to the port 
they were. 

Mr. Bryan. No, your Honor, that is an established fact, 
and I think counsel will admit it. I simply want to put it 
on the record that you cannot see that light until vou are 
two points abaft of the beam of the boat. 

The Court. What do you mean by that ? 

Mr. Bryan. A point is 11-1/4 degrees, and you have to 
be at two points, which is 22-1/2 degrees, from that light, 
to the stern of it, before you would see it. 

Mr. Forbes. My objection is that this witness has not 
been shown to be an expert in such matters. He has not 
been shown to have any records of it, or given any descrip¬ 
tion of it, and he is not qualified as a nautical expert. 

The Court. Do you know what he is trying to prove is 
a fact? 

Mr. Forbes. Approximately that is correct. But I don’t 
know the purpose of it. 

Mr. Bryan. Isn’t that made so by statute, that an over¬ 
taking vessel cannot— 

Mr. Forbes (interposing). Well, that is conceded, for 
the sake of the argument. Let us go ahead. We will 
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39 concede it tor the sake of the argument, but this wit¬ 
ness is not qualified to testify. 

Mr. Brvan. It is satisfaetorv, anvwav. 

The Court. You mean it is satisfactory that they have 
the lights arranged so that they cannot see them from the 
stern until they «*-et up on top of it ! 

Mr. Bryan. Xo, your Honor. The questions only have 
to do with the side lights, the red li.uht and the Lfreen liirht. 
Xow, the other liulit can he seen from the rear; that is, the 
stern liidit, which is a very bright light, as the witness has 
already described. 

Mr. Forbes. Didn't he say In* also had a mast light; was 
it a stern 1 ii»*ht ora mast light, white lights? 

The Witness. A white light on top of the canopy top on 
about a foot-and-a-half mast, a mast about a foot and a 
half hiirh. about IS inches, which sits on the stern of the 
canopy top in the middle, very bright. 

By Mr. Forbes: 

(>. And that is what vou call the siern light A. That is 
the stern light. 

(,). Is there another white lie'llt ! A. There is one for¬ 
ward. 


By the ('ourt: 

40 ( L ). And one on the mast, I guess * A. I hav<* a mast 

head light. Thai is used for mooring only, h is not 
a running light. 

< L >. It was not lighted. I mean. A. Xo. sir. i don't think 


By Mr. Bryan: 

( t >. Do you hold any license issued by die Steamboat In 
spection Service.’ A. Xo, sir. 

i). Is your boat registered.’ A. Yes. sir. 

By the Court: 

(). How can you run a boat on the I’otomac Diver with¬ 
out a license.’ A. It is not required by law for a boat of 
that length. I think it is— I really don't know, but 1 be¬ 
lieve (it) feet or longer requires a master's license. 
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Bv Mr. Bryan: 

Q. Now, Mr. Harding, the Answer says that the SEA 
BIRD's company of young people and their entertainment, 
was not conducive to safe navigation. What have you to 
say about that/ A. Read that again, please. 

Q. “The SEA BIRD's company of young people and 
their entertainment was not conducive to safe navigation." 
A. I don't understand that. 

By the Court: 

4-1 ( c ). Don't yon understand what that means? A. I 

understand what it means, yes, sir, but I don't get 
the idea of saying that. 

Bv Mr. Brvan: 

• • 

( c ). What was the conduct of the persons aboard? A. Von 
mean, what were we doing at that time? 

( L ). Yes; and what had you been doing prior to that time? 
A. This was on a Sunday evening and we left the boat club 
in Alexandria. The party was noi pre-arranged. Ii was 
.just gotten up in short order. The idea was to go down 
the river. 

By the Court: 

( t ). What time did you leave Alexandria? A. 1 would 
say about M:.°»0 in the afternoon. 

( t ). I assume that means that you were all drinking and 
carousing? A. That is what it means. 

(,). Now. were you drinking and carousing? A. No, sir, 
we were not. 

By Mr. Bryan: 

O. Were you intoxicated? A. No, sir, 

( t >. At the time of tin* collision or before the collision? 
A. No. not at any time. 

Q. Was anybody aboard intoxicated? A. No, sir: there 
was not. 

41? C>. Did you see any whiskey on board? A. No. 

By the ('ourl : 

o. No drinking on board? A. We bad some beer on 
board, your Ilonor. 
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By Mr. Bryan: 

( L >. Had you stopped at Marshall Hall? A. Yes, sir. 

( t ). Had yon enixa.ued in any of the amusements there.' 
A. Yes, sir, we did: for quite a while- two or three hours. 

( L >. What did you do there.' A. Well, we wont to several 
of the amusements. 

(). Did von do anv shooting there*.' A. Yes, sir. 

Were you at tin* shoot ini* 1 nailery.' A. Yes, sir. 

Mr. Forbes. Tliat is hardly uermane to the situation at 
11 o’clock at nii»-ht. 

By Mr. Bryan: 


<>. How I on jx before the collision were yon in the shoot- 
inn gallery.' A. Possibly about t):.‘>0. 

(.). .lust how accurate were vou in vour shootinn? 

Mr. Forbes (lauixhinn)* The question is the crash, and 
the handling of the boat. 

Mr. Bryan. If your Honor please*, we have been 
-b! met with a blanket charge of the conduct of this 
party. 

The Court. Well, he has testified b> that. I suppose that 
some who are perfectly sober could not hit a bull's eye*, and 
some who wore as ti.nht as an ow! could shoot accurately. 

Mr. Bryan. 1 .just wanted to net it in for what it is 
worth. 

The (’ourt. I don't care. 


By the (’ourt : 


( t ). Do you roiiM 

•ml 

>er any 

tiling else 

1 do\\ 

, n ! i u • • .' 
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themselves there. It is an amusement park at Marshall 


The Court. I have heard about it. 

By Mr. Bryan: 

( t >. When you dived overboard, Mr. Ilardinn, how lonjx 
wore you in tin* water.' A. Possibly fifteen minutes or 
longer. \\ seemed twenty minutes. 
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( t ). And for how Ion** 1 would you say it was from the time 
you were in the water until you went to the precinct 
44 of the Harbor police? A. About an hour or more, 
an hour and fifteen minutes. 

( t ). How were the persons in the SKA KIRI) clothed at 
the time the lifeboat came hack? A. The men all had on 
white linen suits, or suits similar to white linen. 

( t ). Did they i>-o overboard in those clothes? A. b es, sir. 
The ones that had coats on or off—l don’t think the men 
had coats on at that time of the evenine - . I think they had 
taken their coats off and went overboard just as they were. 

Q. When they «» , ot back to the boat, the SKA KIRI), was 
the lifeboat still there? A. At tin* SKA BIRD? 

Q. Yes. A. Yes. We talked a while and they wanted to 
know it' they could be of any further assistance. They 
were i*‘oin,e - to take Monroe, and two of the other boys went 
with him to the POTOMAC, and I told them, “No; we can 
make it all ri^ht.” I saw that the SKA BIRD was not 
damaged in the hull, and the motors were running all riji'ht, 
and there was no need for them to do anything more. 

(). Did you see Monroe at the SKA BIRD? A. I didn’t 
know at the time that he was injured; no, sir. 

( t ). You did not ? A. No, sir. 

4b ( c ). Did you see him board the lifeboat? A. Yes, 

si r. 

( t ). What was his condition then, so far as you know? 
Was he conscious or unconscious? A. He was helped ri.u'ht 
out. 

R). He was what? A. He was be inn' helped, assisted in 
u-ettimr into the boat rii» - ht much. He was in a riuht bad 
shape. 

( c ). Were 1 here any sieiis of injury? A. Yes, sir. He 
was bleediuu - profusely. 

( t ). Where from? A. From his mouth, nose, and eyes. 

By Mr. Forbes: 

<. t >. Did 1 understand you to say he was bleeding from 
the mouth and nose and eyes; is that ri.U'hl ’ A. 't es. From 
the eyes? 1 am not posilive from the eyes, but his face 
was vcrv bloody and you could sec streams ol blood run¬ 
ning from his nose and mouth. He was hanuinu - his head 
over the side. 
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Bv Mr. Bryan: 

Q. How long had you boon operating a boat on the Po¬ 
tomac, a boat of this type? A. This particular boat since 
May, 1933. 

Q. And boats of a similar type? A. Since about 1930, 
the summer of 1930. 

46 Q. How frequently did you use that channel in the 
Potomac between Alexandria and Fort Washington? 

A. 1 would say on an average of—in the summer time, oh, 
once a week on an average; sometimes more and sometimes 
less. 

Cross Examination 
By Mr. Forbes: 

Q. Mr. Harding, what is the registered number of your 
boat ? A. I don't have that number with me, sir. 

( u >. You have no registration number? A. Yes, 1 have a 
registration number. 

Then, you don’t recall it? A. Xo, sir. 

Q. From whom did vou buv it ? A. From the Flood 
Motor Board Sales Agencv, on Water Street in Washing- 
ton. 

Q. So Washington was her registered report at the time 
you bought it ? A. Xo, sir. 

Q. Is she a twin screw or single screw? A. Twin screw. 
Q. What horse-power does she develop? A. One 

47 hundred and sixty. 

Q. Is that all with a twin screw? A. That is all, 
and there are 280 horse-power boats. 

Q. Well, does even a Matthew single-screw boat develop 
125 horse-power? A. It is developed with that power. 

Q. They do, some of them? A. Some develop 250 or 
more. 

Q. Don’t twin screws develop about 250? A. Xo, sir; 
depending on the horse-power of the motors. 

Q. Well, some do develop 250 ? A. Yes, sir. 

The Court. What difference does that make? He is talk¬ 
ing about his. 

Bv Mr. Forbes: 

Q. What does it develop? A. 160 horse-power, and there 
are 280 horse-power Matthews motors. 




POTOMAC RIVER LINE, ET AL, VS. THOS. R. MONROE. 


29 


Q. What speed does it "five you? A. Top speed of about 
15 miles an hour. 

Q. What is her draft? A. Three feet. 

48 Q. What did you sav your top speed was? A. Ap¬ 
proximately 15 miles an hour, depending on condi¬ 
tions, of course. 

(,). Now, your boat was surveyed for damage after this 
collision, was it not? A. Yes, sir. 

(,). By Mr. Judson, and you were present? A. Yes, sir. 
1 don't know if that was his correct name. It has been some 
time ago. 1 don't recall the man’s name, but 1 do know 
then* was a survey made. 

Q. And that was on July 2(5? A. Shortly after the colli¬ 
sion. 

Q. Didn't he in that survey include the starboard light 
and screen which was lost? A. The starboard light was 
carried away. 

( t ). And the screen; that L-shaped—what was it? You 
know what Mr. Bryan was describing. A. Yes. That is 
t rue. 

( t >. W asn't the starboard coaming slightly broken at (he 
forward end? A. Xo, sir. The port coaming was split. 

(J. Well, your survey shows tin* bow was repaired 

49 and the starboard coaming slightly broken at the 
forward end, and the bow repaired? A. What he 

has in mind is, the windshield was torn away from its fas¬ 
tening. 

Q. That is included in this survev? A. Yes, sir: where 
the windshield was torn away. 

(,). Mr. Harding, did you receive a letter dated Septem¬ 
ber 9, 19J7, advising you of the existence of this present 
litigation and advising you to come in and defend? A. Yes, 
sir. 

( L ). Have you got that letter with you ? A. Xo, sir. 

( L ). Xow, as 1 understand vonr testimony, Mr. Harding, 
the POTOMAC was coming up astern of you, at which 
time your vessel was on the westerly side of the mid-line 
of the channel, bound upstream; right? A. That is cor¬ 
rect. 

Q. Don't von know that the right side for von to have 
been on was the easterly side of the mid-line of the channel ? 

Mr. Bryan. We object to that. 
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A. There is no rule— 

Mr. Bryan (interposing). Just a minute. 

The Court. He has not answered the question. 

By Mr. Forbes: 

50 Q. What do you say? If there is such a rule, you 
are ignorant of it? A. Right. 

Q. In any event, you were on the westerly side ? A. Yes, 
sir. 

Q. And you say if to the westerly side that there was 
only 100 feet between the port side or left of your boat and 
the westerly side of the channel—is that right? A. Ap¬ 
proximately; yes, sir. 

Q. Now, you received two short blasts of the whistle, a 
signal from the POTOMAC? A. Right. 

Q. And you immediately answered with two short blasts; 
is that right? A. Right. 

Q. And you understood by that signal that he wanted 
to pass on your port? A. Yes, sir. 

Q. And you understood that your two whistle signals in 
reply was that he may do it; is that right? A. Yes, sir. 

Q. Now, you have stated that the distance the POTOMAC 
was astern of you was much less than we have contended. 
Did you see any lights on the POTOMAC? A. Yes, sir. 

Q. Her starboard light was burning brightly? A. 

51 After the blasts, after the signal was given, I looked 
back and saw the boat, saw the lights. 

Q. Did you see her running lights? A. Yes, sir. 

Q. The POTOMAC was a moonlight excursion boat with 
passengers aboard? A. Correct. 

Q. And it was all lit up? A. Yes, sir. 

Q. Lights everywhere? A. Yes, sir. 

Q. Why was it you did not notice her approach sooner? 
A. I was coming up-river. 

Q. Yes, sir; but didn’t you have any lookout astern? 
Mr. Bryan. Just a minute. I object to that question. 
It has been held time and again that there is no duty on a 
boat to keep an aft lookout. 

Mr. Forbes. What? 

The Court. Well, he has indicated that he didn’t look 
back. 

Mr. Forbes. He could not have been. 
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By Mr. Forbes: 

Q. You didn’t look back at all? A. No, sir. 

Q. Until after she blew? A. That is true. 

52 Q. Now, do you mean to suggest that after you 
assented to this port or starboard passage, that you 

did not turn your bow to port, toward the POTOMAC? A. 
Absolutely not. 

Q. What way did you turn? A. I turned her starboard, 
and before the boat could really come around the accident 
occurred. 

Q. How sharply did you turn starboard? A. Hard to 
starboard. 

Q. Is your hook-up like an automobile, that when you 
turn the wheel to the left the boat will go to the left? A. 
Yes, sir. 

Q. And when you turn it to the right the boat will go to 
the right? A. Yes, sir. 

Q. Just like an automobile? A. Yes, sir. 

Q. Then you turned hard right? A. That is right. 

Q. That is, all the way over, or what do you mean “hard 
right”? And you did that immediately after you gave the 
assenting two blasts to the POTOMAC? A. Yes, sir. 

Q. Are you familiar with Rule IX, Article 21, “Where, 
by any of these rules, one of the two vessels is to keep out 
of the way, the other shall keep her course and 

53 speed”? Now, it was the POTOMAC’S burden to 
keep out of the way, being the overtaking vessel? 

The Court. What was that? 

Mr. Forbes (reading). “Where, by any of these rules, 
one of the two vessels is to keep out of the way, the other 
shall keep her course and speed.” 

By Mr. Forbes: 

Q. Now, it was the POTOMAC’S obligation to keep out 
of the way, inasmuch as it was the overtaking vessel? A. 
Yes, sir. 

Q. And it was your obligation to keep your course and 
speed? A. That is true. 

Q. Now, just why you turned—you didn’t keep your 
course and speed, did you? 

The Court. Well, he doesn’t have to answer that. That 
is argumentative. 
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Bv Mr. Forbes: 

Q. You did put your wheel hard to starboard? A. That 
is right. 

Tlie Court. Your interpretation of that rule is it was 
his duty to keep right straight ahead if the other was run¬ 
ning him down ? 

Mr. Forbes. Of course, and in an extremus silu- 

54 ation it always develops a different situation. \Ve 
do not consider this case, your Honor, in extremus. 

The Court. I just wanted to know. 

Mr. Forbes. In an extremus situation conditions vary, 
and you have it very often, but there is no such condition 
existing here. 

The Court. He said there was, though. I just wanted 
to know. You allege that it was his negligence because he 
turned to get out of the way on the opposite side. 

Mr. Forbes. Yes, sir. We say it is negligence itself to 
change a course and speed at the time, under the conditions 
existing at the time of this accident. 

By Mr. Forbes: 

Q. Now, you say visibility was good that night ? A. Yes, 
sir. 

Q. There was no fog and there were no boats anywhere 
in the vicinity? A. A clear night and no traffic on the road 
at that point. 

Q. Now, how many persons were on the SKA BIRD? A. 
Nine, I think, offhand. 

Q. Won’t you tell us their names? First, how many 
young men and how many young women? A. There were 
three young women and six young men. 

Q. Including yourself ? A. Yes, sir. 

55 Q. Were you at the wheel at the time of the event; 
and if so, for how long before it? A. Yes, sir. I was 

at the wheel all the way up the river. 

.Q Was anybody else at the wheel that evening at all? 
A. No, sir. 

Q. Now, the wheel is located where on your boat? A. 
Starboard of midship. 

Q. Starboard of midship and down in the cockpit? A. 
Not down in the cockpit; it is on the bridge deck. 
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Q. Now, you left Alexandria about 3:30 in the afternoon, 
and you said you had beer aboard. A. Yes, sir. 

Q. How much? A. I don’t know offhand. It wasn’t 
much; a few bottles. 

Q. Did you have a case? A. No, sir. 

Q. Only a few bottles. 

The Court. Tie said a few bottles. 

A. There was some left on there from a previous party, 
I believe, a previous trip down the river, and I think there 
was some beer left on there. 

By Mr. Forbes: 

Q. You are in the habit of carrying beer on the parties? 
A. Yes, sir. 

5(j Q. What are the names of the young ladies who 

were on there? A. Miss Rosa Murphy, Miss Cecelia 
Murphy, and Miss Leona Chisholm. 

Q. Is Miss Rosa Murphy in your office? A. Absolutely 
not. 

Q. She is a notary public, isn’t she? A. 1 couldn’t say. 

Mr. Bryan. She is in my office, Mr. Forbes. 

By Mr. Forbes: 

Q. Which of the young ladies went overboard ? A. Miss 
Leona Chisholm. 

Q. The other two did not? A. No, sir. 

Q. flow were those young ladies dressed? A. The two 
Misses Murphy were dressed in street clothes, sports 
dresses, 1 believe, and Miss Chisholm had on a sports suit 
—1 don’t know what you call it. 

Q. Were any of them in bathing suits? A. No. Miss 
Chisholm had on a sun suit that girls sometimes wear, 
which has a dress or skirt that buttons around over the top 
of the trunks. Maybe some of the others are more familiar 
with them than I am. But I would call it just a play suit, 
or something like that, that the girls wear. 

Q. They are a short, abbreviated skirt arrange- 
57 ment? A. No. The skirt was long. The trunks were 
about six or eight inches from the knee. 

Q. Did she throw off any of those clothes before she went 
overboard? A. I couldn’t say. I don’t think she did. 
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Q. Who were those that went overboard, you said, volun¬ 
tarily to the rescue; or was Miss Chisholm the only person 
who was thrown off the boat? A. Yes, sir. 

Q. Now, did you go overboard after her? A. Yes, sir. 

Q. And you were wearing a white suit that evening? A. 
Yes, sir. 

Q. How were you dressed just before you went over¬ 
board? A. I just had on my white Palm Beach pants and 
shoes and shirt. 

Q. Undershirt or shirt? A. Shirt and undershirt. I was 
fully dressed except for hat and coat at that time. 1 had 
a coat with me. 

Q. Do you swim? A. Yes, sir. 

Q. Who else went overboard after Miss Chisholm? A. 
Mr. Stanley Swan and Mr. Richard Kemper. 

Q. Is that Richard Kemper Harrison? 

Mr. Bryan. It is Richard Harrison Kemper. 

58 A. Richard Kemper. 

By Mr. Forbes: 

Q. Now, the lifeboat from the POTOMAC came along 
and picked up you three and put you all aboard your launch, 
did it not? 

The Court. There were four of them. 

A. All four of us. 

By Mr. Forbes: 

Q. Four of you; three men and the young lady. A. Yes, 
sir. 

Q. And put you on board the launch; is that right? A. 
That is right. 

Q. Did the other two men swim who went over after Miss 
Chisholm? A. Yes, sir. 

Q. Why is it you needed every one of the three of you; 
you couldn’t get Miss Chisholm aboard your boat. 

Mr. Brvan. He didn’t sav he couldn’t get her to the 
boat. 

The Court. He said she was up on the floating canopy 
and they were holding on to it. 

Mr. Bryan. The other boat came to take them to the 
boat. He said he couldn’t get them— 


POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 35 
By Mr. Forbes: 

Q. Why was it that you didn’t get them aboard your 
boat? A. Because we were some distance from the boat 
and the girl was very exhausted. Miss Chisholm 

59 seemed to be very nervous at that time. She was 
practically scared to death and we were hanging on 

to the toil of the canopy, the three fellows, and she was sit¬ 
ting on it. And we were talking to her, and in the mean¬ 
time the POTOMAC had stopped and had thrown a light 
out there at us for a short period, probably about thirty 
seconds they flashed the light back there and located us in 
the water, and then they put out this lifeboat. 

Q. Could you see them put the lifeboat into the water? 
A. No, sir. 

Q. How long did it take the lifeboat to get to where you 
were? You testified it took about fifteen minutes? A. Yes, 
sir. 

Q. I ask you, how do you know that, if you didn’t know 
when the lifeboat was being launched. A. I know about 
how long it took the lifeboat to get there. 

Q. Mr. Swan and yourself, and who was the third man 
who went overboard? A. Mr. Kemper. 

Q. What was the distance from where you were hanging 
on to the canopy to your boat? A. Approximately 100 
feet. 

60 Q. And the three of you did not get her aboard 
the boat; you depended on the lifeboat to do that? 

Mr. Bryan. He didn’t say he depended on the lifeboat. 

The Court. That is argument. 

By Mr. Forbes: 

Q. Well, you didn’t get her to the boat? A. No, sir. 

Q. Now, did you see Pilot Purcell, the man in the stern 
of the lifeboat, in command of it? A. I didn’t know who it 
was. There were several men in the boat; I believe three 
or four. 

Q. There were four men with oars? A. I believe so. 

Q. And one man at the stern? A. I believe that is right. 

Q. After that boat got you, all of you who were over¬ 
board, and took you to the SEA BIRD and you got on your 
boat with the others, did Mr. Purcell ask who was the skip¬ 
per of the boat? 

The Court. He said he didn’t know Mr. Purcell. 
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By Mr. Forbes: 

Q. Well, did the man in the stern ask that ? A. I believe 
that was included in the conversation. There was some 
talk after approximately two or three minutes. He 

61 wanted to know what the condition of the boat was 
and if we could make it, and asked if they could be 

of further help. 

Q. And who replied when he asked who was the skipper 
of the boat, when you were at the boat ? 

The Court. Wait a minute. Was all of that asked? 

The Witness. I don’t recall that was asked then. 

By Mr. Forbes: 

Q. Now, what was the name of the man who remained 
aboard the boat? A. Mr. Arthur Rector. I don’t know 
his initial. 

Bv the Court: 

Q. Is he here in this case? Was he on board the boat? 
A. Yes, sir. He remained on the boat, in charge of the 
boat, while I went ashore. 

The Court. Who was his friend? 

The Witness: That is the one I cannot think of, the 
boy’s name, Mr. Monroe and a friend that was sitting with 
Mr. Monroe up front. 

Mr. Monroe. Mr. Quarrels. 

Bv Mr. Forbes: 

* 

Q. Who else? A. The two Misses Murphy. 

Q. The men? 

62 The Court. Wait a minute. 

Bv the Court: 

Q. There were four of you overboard? A. Yes, sir. 

Q. Well, you have named three besides you that were 
aboard? A. Yes, sir. 

Q. The plaintiff in this case, his friend, and a man by the 
name of Arthur somebody? A. Yes, sir. 

Q. That is seven. Who were the other two that were 
aboard? A. The other two people there? 

Q. The other two people aboard. A. Mr. Monroe. 
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Q. You have named him. A. And Mr. Swan. 

Q. Yes. A. And Mr. Kemper—no, Mr. Kemper, he was 
overboard. Mr. Quarrels and Mr. Rector. 

By Mr. Forbes: 

Q. Was there a Mr. A. M. Tatto? A. No, sir. 

Q. No such person. Now, who remained aboard the 
boat, the two, when you went ashore at Marshall Hall to 
dance. 


63 By the Court: 

Q. I want to know who stayed on the boat. A. I know 
Mr. Monroe was one, and I believe the Quarrels boy was 
the other boy who stayed aboard and watched the boat 
while the balance of us were an hour or so up on the shore. 

By Mr. Forbes: 

Q. Was there anything available to drink at Marshall 
Hall? A. Not that I know of, sir. 

Q. You didn’t know that you could get it there readily? 
The Court. You don’t have to answer that. 

By Mr. Forbes: 

64 Mr. Forbes. If that is objected to, I won’t press 
it. 

By Mr. Forbes: 

Q. Now, did you begin to change to your hard starboard 
wheel before or after vou blew the two blasts back to the 
POTOMAC? A. After. 

Q. How soon after? A. Immediately after. 

Q. Now, you testified before the local inspectors here 
in Washington, in connection with this case, when they 
made their investigation, the government inspectors? A. 
Yes, sir. 

Q. You were asked, Mr. Harding: 

“Q. Did the SEA BIRD change her course after you an¬ 
swered the two whistles? “A. At the time I an- 

65 swered the POTOMAC, the SEA BIRD made two 
blasts back to the POTOMAC, I was in process of 

changing my course.” 
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Did you so testify? A. I believe I did. It was just 
about the time. As you know, it only takes a couple of sec¬ 
onds to blow two blasts of a whistle. 

Q. And then you were asked: 

“Q. In other words, when you blew two whistles, you 
were in the act of changing to your starboard?” 

And you answered: “A. Yes, sir.” 

Is that right ? A. Possibly so. 

The Court. Just answer “Yes” or “No.” 

The Witness. Yes, sir. 

By Mr. Forbes: 

Q. Now, after this collision you went up-river ahead of 
the POTOMAC, did you not? A. No, sir. 

Q. After it was all over? A. No, sir. 

Q. You didn’t. Isn’t it a fact that the POTOMAC passed 
you again on the way up-river? A. No, sir. 

66 Q. You deny that? 

By the Court: 

Q. Did you go on to Alexandria or to Washington? A. 
To Alexandria. 

By Mr. Forbes: 

Q. Now, do you remember that after the lifeboat went 
off, it was hailed and called back and asked to take an in¬ 
jured man, and this man was Monroe whom they took 
aboard and took to the POTOMAC. That is right? A. 
Yes, sir. 

Q. Who accompanied Mr. Monroe? A. Mr. Quarrels 
and Mr. Swan. 

Q. How far abaft of the stem of the POTOMAC do you 
say your boat collided with the POTOMAC? 

Mr. Bryan. He didn’t say his boat collided. He said 
the POTOMAC collided with him. 

67 By Mr. Forbes: 

Q. Well, the two boats collided, whichever it was. A. 
Approximated 20 or 25 feet from the stem of the PO¬ 
TOMAC. 

Q. Did you have a contrary view from that? A. No, sir. 
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Q. When you were asked this question by Inspector 
Tyler: 

“Q. At about what part of the POTOMAC did the two 
vessels collide?” 

You said: “A. I would say maybe 15 or 20 feet from 
stem of starboard bow.” 

A. I possibly said that at that time, yes. 

Q. That is correct? A. I didn’t measure it, sir. I am 
guessing at it. 

Q. That is your best guess, is it? A. Approximately 20 
feet or 25 feet. 

Q. Your testimony on this point was given on July 17, 
very shortly after the collision? 

The Court. You need not argue that. It shows for it¬ 
self. 

Mr. Forbes. Yes, sir. 

By Mr. Forbes: 

Q. Now, you were asked at that time as to the condition 
of Mr. Monroe, which was July 17, Mr. Harding: 

“Q. Mr. Harding, do you know what the condition 

68 is of Mr. Monroe at present time?” 

And you answered: 

“A. His condition yesterday was good. That is report 
from hospital. He has a fractured skull, base fractured”— 

A. (Interposing) I didn’t say that. 

The Court. That hasn’t any relevancy here. If you 
want to establish that in your case, all right. This is cross 
examination. 

By Mr. Forbes: 

Q. W'ho was in charge of the SEA BIRD when you were 
in the water? A. Mr. Rector. 

Q. Give me his full name again. A. Arthur Rector. 

Mr. Forbes. I have a question I would like to ask the 
witness and I have seen some ladies in the room. Could 
they be temporarily excused? 

Mr. Bryan. We have no objection. 

69 The Court. I am not going to interrupt my pro¬ 
ceedings because there are some ladies here. 
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By Mr. Forbes: 

Q. Mr. Harding, after the event you went to the police 
station in Washington searching for Monroe after you 
came up from Alexandria by automobile? A. Yes, sir. 

Q. When you got there, did you see a police officer, Offi¬ 
cer Clark? A. I don’t know who it was, sir. 

Bv the Court: 

Q. Did you see a police officer? A. We went in there and 
questioned him, if the accident had been reported to him 
or to the Harbor police. 

Q. Was this at the Harbor Police Station? A. In Wash¬ 
ington, yes, sir. 

By Mr. Forbes: 

Q. Did you have anything to drink between the time you 
got into Alexandria and the time you arrived at Police 
quarters? A. No, sir. 

Q. Nothing at all? A. No, sir. 

The Court. Ask him whether he had a drink in Alexan¬ 
dria. 

Mr. Forbes. Yes, sir. 

Q. At any time? 

70 The Court. That is not the question. You asked 

him between the time when he went to the police sta¬ 
tion—between the time he left Alexandria and came to 
Washington. 

By Mr. Forbes: 

Q. What I want to know is, did you have anything to 
drink after the event, between that time and the time you 
got to the police station ? A. No, sir. 

Q. Now, was your conduct at the police station com¬ 
plained of by the police officer, in your habits in what you 
did there? 

The Court. You mean to him? 

Mr. Forbes. To him. 

A. No, sir; not that I know of. 

By Mr. Forbes: 

Q. You have no recollection of that. After that, did you 
go to the hospital? A. Yes, sir. That is when we located 
where he "was. 
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Q. Who went with you to the hospital? A. Mr. Rector. 
Q. And you saw a man at police headquarters? A. Yes, 
sir. 

Q. You were wearing a white suit? A. That is correct. 
Q. Now, isn’t it true, Mr. Harding, that the POTOMAC 
could not navigate out of the channel? 

71 The Court. Is there any objection to that? 

Mr. Bryan. I object to it. 

The Court. All right. 

By Mr. Forbes: 

Q. Your boat drew 3 feet? A. Yes, sir. 

Q. I want to see if I have you correctly recorded here. 
After the collision you said your boat moved off to the 
starboard 300 yards; is that right? Or do you mean feet 
or yards? 

The Court. He said 300 feet. 

Mr. Forbes. I have it 300 yards. 

The Court. He said that the POTOMAC moved off 300 
yards before it stopped, and he said from the collision his 
boat veered off about 200, I believe he said. I may be 
wrong. 

By Mr. Forbes: 

Q. Did you shut off your engines before the collision? 
A. No, sir. 

Q. Your engines were still going? A. Yes, sir. 

By the Court: 

72 Q. Did you reverse them? A. I reversed them to 
stop, to pick up the girl. 

By Mr. Forbes: 

Q. When did you reverse them? A. Immediately after 
the collision. 

Q. Why did you reverse? A. Because one of the guests 
was thrown overboard and I wanted to pick her up. 

Q. Now, isn’t it a fact, Mr. Harding, that your stem 
came in contact with the starboard bow of the POTOMAC 
at a point 20 to 25 feet, whatever the distance may be, 
abaft of the stem, and that your port quarter then fell back 
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into the guard or overhand and crashed your canopy; is 
that right? A. Absolutely not. 

Q. And isn’t it true that the reversing of the paddle 
wheel of the POTOMAC threw your boat away from the 
side? A. No, sir. 

Mr. Bryan. He never testified anything about the paddle 
wheel of the POTOMAC. 

The Court. I don’t know whether he knows what caused 
his boat to be thrown to the side, whether it was the paddle 
wheel or something else. 

Bv Mr. Forbes: 

Q. And your speed was 10 miles and the PO- 

73 TOMAC’s, you think, about 20; is that right? A. 
Correct. 

Q. Now, was Monroe unconscious when he was put 
aboard the lifeboat to go to the POTOMAC? A. I cannot 
say that he was, no, sir. He was in a semi-conscious condi¬ 
tion. He didn’t know what he was doing or what he was 
saying. He was bleeding and hanging over the side. He 
was in a stunned condition. 

Q. Now, did you actually see any blood coming from Mr. 
Monroe’s mouth? Wasn’t it all from his nose? 

The Court. He said it covered both his mouth and nose. 
He has answered that question. 

Mr. Forbes. I am asking for his recollection. 

The Court. Is there anything further? 

Mr. Forbes. Yes, sir. 

Bv Mr. Forbes: 

Q. Why did you assent to the POTOMAC’S passing 
when, according to your estimate, there was only 100 feet 
between your port or left side and the edge of the 

74 channel? A. The reason I assented to the passage 
was because I wanted some understanding. It was 

right close quarters. There was something going to hap¬ 
pen right quick. I was glad enough for them to pass either 
side they wanted to. 

Q. Why didn’t you blow danger signals? A. Danger 
signals? 

Q. Yes. A. I had no time to blow danger signals. 
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Q. Do you know what the danger signals are? A. They 
are several short blasts. 

Q. Not less than four short blasts. In what time can you 
blow that signal after there has been a passing signal? A. 
Well, at the time this thing happened I did all I could do 
to prevent the accident. I had no time to continue signal¬ 
ing. 

Q. Well, you knew enough about the pilot rules, I take 
it, Mr. Harding, to know that when a ship blows you a 
passing signal, two blasts to pass your port or one blast to 
pass your starboard, if you think it is unsafe or unwise to 
permit that boat to pass on either side, then you should in¬ 
dicate the danger signals? A. That is true. 

Q. You did not blow them? A. No, sir. 

Q. You did blow acquiescence to pass? A. Yes, sir. 

75 Redirect Examination 
By Mr. Bryan: 

Q. Can you say how far you were from the POTOMAC 
when you reversed your engines? A. The SEA BIRD was 
possibly 75 to 100 feet astern the POTOMAC and they were 
still reversed. They had passed me and I was still revers¬ 
ing the engines. 

Q. When you first put them in revers, it was about 100 
feet from you? A. Well, that is a hard matter for me to 
answer. 

Mr. Forbes. Don’t lead him. 

Mr. Bryan. Your Honor, I want to know how far the 
boats were apart then. 

The Court. Of course, it is all to the best of your recol¬ 
lection. You understand the situation. 

Mr. Bryan. Yes. 

A. I would say when I first began to reverse that the 
POTOMAC’s stern was slightly ahead of the bow of the 
SEA BIRD? 

By Mr. Bryan: 

Q. And how far, about, starboard were you? A. Sev¬ 
enty-five—50 or 75 feet. We just cleared. 
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76 Recross Examination 

By Mr. Forbes: 

Q. When did you first see Mr. Monroe out of the hospi¬ 
tal after this event, and where? A. I cannot answer where 
I first saw him. It has been two years ago. 

Q. What is your best recollection? A. I went to see him 
in the hospital— 

By the Court: 

Q. He wants to know now when it was you saw him after 
he got out of the hospital. A. I went to see him at his home 
shortly after he was brought from the hospital. 

Q. And do you know how long that was? A. No, sir. I 
don’t recall how many days. 

Q. Have you any idea—a week or two weeks? A. Pos¬ 
sibly less than a week. 

77 Q. Was he in bed? A. No, sir. 

Arthur M. Rector was called as a witness on behalf of 
the libellant, and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Bryan: 

Q. Please state your name, etc. A. Arthur M. Rector. 
Alexandria, Virginia. Thirty-three. Clerk in the First 
National Bank. 

78 Q. Mr. Rector, were you aboard the SEA BIRD 
on the night of July 12,1936 ? A. Yes, sir. 

Q. Where were you sitting? A. Sitting in the stern on 
the starboard side. 

Q. Who else was sitting in the stern? A. The two Misses 
Murphy. 

Q. And who else was aboard? A. Richard Kemper and 
Miss Leona Chisholm. 

79 Q. Who was at the wheel? A. Mr. Harding. 

Q. I believe there was a collision that night? A. 

Yes, sir. 

Q. About what time was it? A. About 10:30. 

Q. Now, will you tell his Honor exactly what happened 
so far as you can recall? A. As I recall, we were proceed- 
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ing toward Alexandria and the POTOMAC overtook us 
and collided with us, tearing the top off of the SEA BIRD, 
and then proceeded up the river a distance and stopped 
and put a lifeboat over and picked up those who were in 
the water. 

Q. Did you hear any blasts of a whistle? A. Yes, sir. I 
heard two blasts. 

Q. From what boat? A. From the POTOMAC. 

Q. Did you see the POTOMAC at the time of or immedi¬ 
ately after hearing the blasts? A. No, sir. I didn’t turn 
around to see it. 

Q. Did you hear any more whistles? A. I heard the 
SEA BIRD answer. 

Q. How long after the first two whistles was the 

80 answer of the SEA BIRD? A. Almost immediately. 

Q. When was the first time you saw the PO¬ 
TOMAC? A. The first time I saw the POTOMAC was 
when the bow came right along our stern. 

Q. How long was that after the first whistles were 
blown? A. Oh, it was just a matter—it seemed to me 
seconds. 

Q. What part of the bow did you first see? A. I saw the 
starboard side of the bow. 

Q. How far toward the front of the POTOMAC? A. Oh, 
just a few feet back of it. 

Q. How far was that point from your boat? A. Five 
feet, I would say. 

Q. About five feet? A. Yes, sir. 

Q. Then you first saw the part of the POTOMAC which 
was about four feet of its stem? A. Yes, sir. 

Q. And that point, when you saw it, was about five feet 
from your boat? A. That is the way it appeared to be to 
me. 

Q. What happened next, Mr. Rector? A. I heard some¬ 
body hollo, and then the crash. 

Q. What parts crashed? A. Why, the flare of the PO¬ 
TOMAC hit the canopy part of the SEA BIRD. 

81 Q. Where on the canopy top? A. Right on the 
stern, on the port side of the stern. 

Q. Now, at that time, in which direction was the SEA 
BIRD headed? A. It was headed up the river. 
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Q. Which way was the POTOMAC headed? A. Up the 
river, both going the same direction. 

Q. Were their courses or not parallel? A. At the time 
of the accident they were not parallel, I would say. 

Q. Why do you say they were not parallel? A. The 
SEA BIRD was trying to get out of the way of the PO¬ 
TOMAC at the time of the crash. 

Q. Which way did she head in order to get out of the 
way? A. She headed to her starboard. 

Q. How long before the crash was it that she headed to 
the starboard? A. Well, I would say a minute. 

82 Q. A minute? A. Yes, sir. 

Q. Did any part of the SEA BIRD, other than the 
stern port quarter, come in contact with the POTOMAC 
before the POTOMAC hit the canopy top? A. No, sir. 

Q. All right, now. After they collided and the flare hit¬ 
ting the canopy top, what happened? A. It just knocked 
the top of the boat completely off and the boat apparently 
was pushed away from the POTOMAC. 

Q. By what? A. By the impact of the POTOMAC. 

Q. All right, now. What became of the—where was Mr. 
Monroe at that time? A. Mr. Monroe was sitting in the 
bow of the SEA BIRD. 

Q. Now, what happened to the passengers of the SEA 
BIRD after the impact? A. Well, Miss Chisholm was 
thrown overboard and Mr. Swan went over after her, and 
then two more boys, Mr. Harding and Mr. Kemper, went 
over, and the rest of us stayed aboard and assisted Mr. 
Monroe from the bow back in the boat, to sit down in the 
stern while they were rescuing Miss Chisholm. 

83 Q. Now% did the POTOMAC come to a stop? A. 
Yes, sir. 

Q. How far from the SEA BIRD was the point where it 
was stopped? A. I would say 300 yards. 

Q. 300 yards, which wray from the SEA BIRD? A. Past 
the SEA BIRD, up the river. 

Q. How r vrere the occupants of the SEA BIRD dressed at 
the time of the collision? A. Fully clothed. 

Q. How many ladies were there on board? A. Three. 

Q. Where were the three of them sitting? A. All three 
in the stern. 
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Q. Where was Mr. Swan? A. Mr. Swan was in the 
cabin. 

Q. Now, did you see the paddle wheel, the starboard 
paddle wheel of the POTOMAC after the collision? A. 
Yes, sir. 

Q. How long after the collision? A. Well, it seemed 
right at the time of the collision, just when they hit. 

84 Q. What was the direction of the paddle wheel; 
was it going forward; that is, to make the boat go 

forward, or was it in reverse? A. It was in forward. 

Q. Did you see the paddle wheel reverse at any time? A. 
Yes, sir. 

Q. Where was the POTOMAC with reference to the SEA 
BIRD at the time the paddle wheels were reversed? A. 
It was just about, oh, I would say, 20 feet beyond the SEA 
BIRD. 

Q. The first time the paddle wheels were reversed so far 
as you could see? A. The first time I noticed; yes, sir. 

Q. Now, Mr. Rector, what was the conduct of the passen¬ 
gers on the boat? Were they sober, were they drunk, or 
drinking, or what? A. They were sober. 

Q. Was there any whiskey on the boat? A. No, sir. 

Q. Had you seen anybody drink any whiskey that night? 
A. No, sir. 

Q. Was there any beer on the boat? A. Yes, sir. 

Q. How much beer? A. Oh, just a few bottles. I 

85 don’t know just how many; just a few. 

Q. What did Mr. Harding do after the collision? 
A. He got a life preserver and went over. 

Q. Who took the wheel? A. I did, sir. 

Q. You say he got a life preserver and did what? A. 
Went overboard after Miss Chisholm. 

Q. How long was he overboard? A. About fifteen or 
twenty minutes. 

Q. Now, then, did you see a lifeboat? A. Yes, sir. 

Q. How long after the collision was it before the lifeboat 
came back? A. I guess it was 25 minutes or half an hour, 
probably. 

Q. Before the lifeboat came back? A. It seemed that 
way, anyway. 

Q. Did you see Mr. Monroe after the collision? A. Yes, 
sir. 
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Q. Where was he? A. I first saw him when he was get¬ 
ting off the bow of the boat. He was coming down the walk¬ 
way on that side, assisted by Mr. Quarrels. 

Q. By the way, you mentioned Mr. Quarrels. Is 

86 he in Alexandria? A. No, sir. 

Q. Do you know where he is? A. No, sir; I don’t 
know where he is. 

Q. Now, what w’as the apparent condition of Mr. Monroe 
when you saw him coming down with Mr. Quarrels? A. 
He w*as bleeding very badly. 

Q. From what portion of his body? A. It seemed to be 
from his mouth, his nose. 

Q. Was he conscious or unconscious? A. He seemed to 
be out of his head. 

Q. What was it which indicated he w’as out of his head? 
A. He didn’t seem to know w’here he was. In fact, he 
couldn’t stand up. 

Q. What became of him after—what did Mr. Quarrels 
do with him? A. He handed him to me so I could help him 
down inside the boat, and then w T e took him and sat him on 
the stern, the stern seat of the boat. 

Q. What ultimately became of him? A. And then, when 
the lifeboat from the POTOMAC came up and put the 
others back aboard, wre asked them to take him to a doctor, 
if there was a doctor aboard the boat, and they did. 

Q. And they took him aboard? A. Yes, sir. 

87 Q. Who went w T ith him in the boat from your boat? 

A. Mr. Swan. 

Q. Now r then, did you later proceed up the river on the 
SEA BIRD? A. Yes, sir. 

Q. How’ long after that? A. Why, just as soon as we got 
back on board and had gotten everything started. 

Q. From that time on, did the POTOMAC pass you 
again between that point and Alexandria? A. No, sir. 

Q. Now’, w’hen you got to Alexandria, Mr. Rector—First, 
let me ask you about how long did it take you, when you 
resumed your progress up the river—how’ long did it take 
you to get to Alexandria? A. I should judge it was three- 
quarters of an hour. 

Q. Who brought the boat up the river? A. I did. 

Q. Was Mr. Harding still aboard? A. Yes, sir. 
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Q. What did you do when you got to Alexandria? A. I 
turned it over to Mr. Harding when we got to Alexandria 
and he docked it. 

Q. Did you see any more of Mr. Harding? A. Yes, sir. 
Q. W’hat did either you or Mr. Harding do after- 

88 wards? A. We came to Washington to see Mr. Mon¬ 
roe’s condition, and we went to the POTOMAC and 

were told that he was taken to the Emergency Hospital and 
we went there. 

Q. How did you come to Washington? A. In my car. 

Q. You drove? A. I don’t remember. Well, I don’t re¬ 
member whether we went in my car or Mr. Harding’s car. 
Q. You don’t remember that? A. No, sir. 

Q. Do you recall who drove? A. I think Mr. Harding 
drove. 

Mr. Forbes. Whose car? 

Mr. Bryan. He said he did not recall whether it was his 
car or Mr. Harding’s car. 

Mr. Forbes. At first he said it was his car. 

Mr. Bryan. And then he said he didn’t remember. 

By Mr. Bryan: 

Q. Where did you go first, to the POTOMAC? A. Yes, 
sir. 

Q. And from there you went where? A. To Emergency 
Hospital. Well, while we were there we went to the police 
station. 

89 Q. How far was that from the POTOMAC? A. I 
think it is about a block, sir. It might be a little 

more. 

Q. Well, how long do you think it was from the time you 
docked in Alexandria until you went to the Harbor Police 
Station in Washington? A. A half an hour, sir. 

Q. About a half an hour? A. Yes, sir. 

Q. Then you went to the Emergency Hospital? A. Yes, 
sir. 

Q. Did you see Mr. Monroe there? A. Yes, sir. 

Q. What was his apparent condition then? A. He ap¬ 
parently was out of his head. He knew some things, but 
some things he didn’t. 

Q. How long were you there? A. We were there for 
about an hour. 



50 POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 

Q. What was Mr. Harding’s condition on board the boat 
as to sobriety or drunkenness? A. He was sober. 

Q. And Mr. Monroe? A. Mr. Monroe was sober. 

Mr. Bryan. You may take the witness. 

90 Cross Examination 

By Mr. Forbes: 

Q. You heard the two whistles blown by the POTOMAC, 
and vou heard the SEABIRD answer with two whistles; is 
that right? A. I don’t remember whether he answered with 
two or just one whistle. 

Q. Or just one whistle? A. I don’t remember. I heard 
the whistle, but I don’t know how many. 

Q. Were there several toots? 

The Court. He says he does not remember whether one 
or more. 

By Mr. Forbes: 

Q. WTio drank the beer that was in the bottles that were 
on board? A. Why, I cannot say everybody drank them. 
Several of us drank a bottle of beer. 

Q. Several of you drank a bottle of beer. Did you go 
ashore at Marshall Hall? A. Yes, sir. 

Q. Did you get anything to drink there? A. Yes, sir. 
We had a glass of beer there. 

Q. WTio is “we”? A. Well, I did, for one. 

91 Q. Well, who was with you? A. Everybody was 
there on board, except Mr. Monroe. 

Q. Everybody except Mr. Monroe? A. Yes, sir. 

Q. Did he go ashore? A. No, sir. 

Q. Did he stay aboard the boat all by himself? A. Yes, 
sir. 

Q. All by himself? A. Yes, sir. 

Q. W’hy did he stay there; do you know? A. I just don’t 
know, unless he wanted to look after the boat. 

Q. Did you dance after all of you went ashore at Mar¬ 
shall Hall? A. No, sir. 

Q. Now, you went overboard to rescue Miss Chisholm? 
A. No, sir. 

Q. But Mr. Swan and Mr. Kemper did, with Mr. Hard¬ 
ing? A. Yes, sir. 
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Q. Now, after you heard the two blasts from the PO¬ 
TOMAC, you knew what that meant, didn’t you? A. No, 
sir. I didn’t know what it meant. 

Q. Well, you navigated this boat back from the scene of 
the accident, all the way to the dock at Alexandria, didn’t 
you? A. Yes, sir. 

92 Q. All right. If a boat came up behind you and 
blew two blasts, you wouldn’t know what it meant? 

A. No, sir. I don’t know the rules. 

Q. You don’t know the navigation rules? A. No, sir. 

Q. And after you heard those two blasts from the PO¬ 
TOMAC, didn’t you turn to look back from you to see 
where the whistle came from? A. No, sir. 

Q. You didn’t? A. No, sir. 

Q. How were the SEA BIRD’S engines going at the time 
of the collision? Had they been stopped or were they going 
ahead or astern? A. They were going ahead. 

Q. At the same speed you had been traveling at the time 
the two blasts were blown? A. Yes, sir. 

Q. How long was it after Miss Chisholm was thrown 
overboard before she was put aboard your boat? A. I 
don’t know exactly the time. I would say 25 minutes. 

Q. How long was it after the men had gone overboard to 
get her before she was put aboard your boat? 

93 The Court. How long was she in the water before 
they went over to rescue her? Did they go over im¬ 
mediately, or wait after she fell? 

The Witness. One boy went over immediately. 

Bv Mr. Forbes: 

Q. Who was that? A. Mr. Swan; and the other two went 
over later. 

Q. Now, you first said that you came to Washington in 
your car, and then after further questioning you said you 
didn’t remember. Now, do you remember now? A. It has 
been quite a while ago, and I really don’t remember which 
car we came in. 

Q. Did you notice any bruise on Mr. Monroe after 

94 the accident, and where was it if you did? A. Why, 
I noticed only the blood, sir. 

Q. Wliere? A. The blood running out of his mouth and 
nose. I didn’t examine any bruises. 
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Q. You didn’t see any bruises anywhere about him? 

Thereupon—Miss Leona Audry Chisolm was called as 
a witness on behalf of the libellant, and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Beach: 

Q. Miss Chisolm, will you state your full name, residence 
and occupation? A. Leona Audry Chisolm; 107 North 
Payne Street, Alexandria; occupation, secretary. 

Q. You are with the Virginia Public Service Company, I 
believe? A. Yes, sir. 

Q. Now, Miss Chisolm, were you aboard the launch 

95 SEA BIRD on the night of July 12, 1936? A. Yes, 
sir. 

Q. And where were you sitting, Miss Chisolm? A. I was 
sitting in the stern of the boat on the seat that goes across 
the back of the stern. 

Q. Who else was there on that seat? A. Mr. Rector and 
Miss Rosa Murphy and Miss Cecelia Murphy and Mr. 
Kemper. 

Q. How were they dressed? A. We were dressed in 
sport clothes. 

Q. Do you know where Mr. Monroe was? A. He was up 
in the bow of the boat. 

Q. Now, I believe you had a collision that night? A. 
Yes, sir. 

Q. About what time was it, do you recall ? A. About five 
of minutes of 11. 

Q. Now, tell us what happened, so far as you can remem¬ 
ber, Miss Chisolm. A. Well, I watched the boat coming 
up the river and the next thing I knew they blew a whistle 
and we answered. And then it seemed like it was on top 
of us and I got up and ran to the port side, and when I 
reached that side I saw it was going to hit and ran over to 
the starboard side and grabbed hold of the stanchion, 

96 and when it struck us it knocked the canopy off and 
it knocked me over with it. 

Q. Which boat had vou been watching? A. The PO¬ 
TOMAC. 
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Q. Did you see it when it blew? A. I just glanced around 
when it blew. 

Q. How long after that was it that your boat answered? 
A. Why, it was just a second, it seemed to me. 

Q. When you glanced around at hearing the blast from 
the POTOMAC, how far would you say the POTOMAC 
was from you? A. Well, I don’t know exactly. It wasn’t 
such a long ways back, though. 

Q. Can you estimate it? A. Oh, I guess about 100 feet. 

Q. About 100 feet? A. Yes, sir. 

Q. How long after that was the crash, would you say? A. 
About three or four minutes. 

Q. Now, what part of the POTOMAC crashed with what 
part of your boat? A. It was up toward the bow of the 
POTOMAC. 

Q. How far from the very front point of the POTOMAC, 
the stem of the POTOMAC, would you say? A. I just 
about—I don’t know exactly. 

Q. And what part of the canopy did it first strike? 
97 What part of the canopy on your boat? A. I don’t 
know. 

Q. Whereabouts on your boat was it first struck? What 
part of your boat was first struck? A. It was struck on 
the port side. 

Q. How far back, is what I am getting at? A. It was 
up more to the front of the boat. 

Q. More to the front of your boat? A. Yes, sir. 

Q. And then what happened? A. I ran over to the other 
side and when it struck us it loosened this stanchion and it 
threw me off. 

Q. What became of the canopy? A. I didn’t see it. I 
went over when the canopy went over. 

Q. How were you dressed when you went overboard? 
A. I had on a three-piece play suit and shoes and socks. 

Q. What is the next thing you remember when you went 
overboard? A. I came up and I could see some of the 
people as the boa* went by us, and I called for a life pre¬ 
server but they didn’t hear me, so then I tried to keep from 
getting near the paddle wheel. 

Q. You tried to keep from getting near what? A. The 
paddle wheel of the boat, and I couldn’t keep away 
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9S from it, and finally when they reversed the engines 
I let myself go and the wash threw me away from it. 

Q. Before they reversed the engines you couldn’t keep 
away from the paddle wheels, why? A. Because the suc¬ 
tion was taking me into the boat. 

Q. Where was the POTOMAC when she reversed the 
paddle wheels? 

Mr. Forbes. Now, did she notice that? 

By Mr. Beach: 

Q. I ask you now, did you notice where the POTOMAC 
was when she reversed the paddle wheels? A. She had 
gone by us. 

Q. About how far were you from this paddle wheel, if 
you know, when you felt the suction? A. I don’t know ex¬ 
actly how far, but it wasn’t very far. 

Q. Could you refer to one of the walls here in the room, 
or anything in the room? A. It was about as far as from 
where I am sitting now over to where the coats are. 

Mr. Beach. Mr. Forbes, can you estimate that distance? 

Mr. Forbes. What is that? 

Mr. Beach. As far as from this witness to the coats. 

Mr. Forbes. It is about 25 feet, I should say. 

The Court. It is about 18. 

99 Mr. Forbes. Oh, from the witness. I would think 
that about 18 or 20 feet. 

Mr. Bryan. It is about 18 feet. 

Bv Mr. Beach: 

Q. All right, now. You were overboard and you saw the 
POTOMAC wheel reverse. What did you do then? A. I 
thought the best thing to do would be to try to get some 
clothing off, and I tried to get my shoes off and I couldn’t 
do it. They were crepe-sole oxfords and they were full of 
water and I couldn’t get them off. So I finally managed 
to get the skirt of my play suit off, and then I tried to get 
my bearings to see where I was. I could see our boat but I 
couldn’t say anything. 

Q. You couldn’t talk? A. No, sir. 

Q. Where was the boat then ? A. It was a good deal up 
the river; quite a long ways up the river at that time. 

Q. WIio first came to your aid? A. Mr. Stanley Swan. 
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Q. Just what did he do or what did anyone else do to 
help you? A. Someone called off the boat to see if they 
could get any answer from me, and I finally answered them, 
tried to tell them where I was. 

100 Q. Off of which boat? A. Off of our boat. And 
the next think I knew Mr. Swan came swimming to¬ 
ward me and asked me how I was. I was all right and I 
swam back with him; and Mr. Kemper had jumped over¬ 
board and was coming to the canopy top and was hanging 
on it and waved his hand to show us what direction we 
could swim, and we swam to the canopy top and hung on to 
the canopy top. 

Q. Did anyone else give you any assistance ? A. Then 
Mr. Harding came overboard with a life preserver. 

Q. Where were you when the lifeboat came? A. We 
were hanging on to the canopy top. 

Q. Still hanging on to the canopy top. Then, did you 
get in the lifeboat? A. Yes, sir. I got in and they wanted 
to take me back to the POTOMAC. I wanted to go back on 
our boat, so they took me back to our boat, and we got on 
our boat and came back on it. 

Q. Now, did you see Mr. Monroe? A. When they took 
him off of our boat and put him into the lifeboat. 

Q. What did his condition then appear to you to be? A. 
He was unconscious at the time. He was out of his head 
and he was bleeding quite profusely. 

Q. From what part of his body was he bleeding? A. 
Nose and mouth. 

Q. Was he being carried or walking? A. He was 

101 sort of being dragged along. Two of the boys were 
helping him. 

Q. Now, you saw Mr. Harding, of course, before the col¬ 
lision? A. Yes, sir. 

Q. You had been in the boat with him? A. Yes, sir. 

Q. What was his condition; was he drunk or sober? A. 
He was sober. 

Q. Was there anybody on board drunk? A. No, sir. 

Q. Was there any whiskey aboard? A. No, sir. 

Q. Was there any beer? A. We had one bottle of beer 
going down. 

Mr. Forbes. What was that? 
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Mr. Beach. She said she had a bottle of beer going down. 
The Witness. Yes, sir. 

Mr. Forbes. That is not what she said. 

Bv the Court: 

w 

Q. Did you see anybody else have any beer that day? 
A. We all had one bottle of beer. 

By Mr. Beach: 

Q. You all did? A. Yes, sir. 

102 Q. Did you have any beer after that ? A. We had 
one bottle of beer at Marshall Hall. 

Q. When you got over there? A. Yes, sir. 

Q. What time did you leave? A. You mean what time 
did we leave the Boat Club? 

Q. Yes. A. Around 6 o’clock. 

Q. Now, when you got back to Alexandria, what did you 
do? A. We docked the boat and then Mr. Kemper took 
myself, Rosa and Cecelia Murphy and myself home. 

Q. Who was at the wheel at the SEA BIRD at the time 
of the collision ? A. Mr. Harding. 

Mr. Beach. You may have the witness. 

Cross Examination 

By Mr. Forbes: 

Q. Miss Chisolm, as I understand it, you say it was only 
three or four minutes after you heard the POTOMAC’S 
whistles before the collision. A. Yes, sir. 

Q. Only three or four minutes? A. Yes, sir. 

103 Q. Now, did you have on a wrist watch? A. Yes, 
sir. 

Q. When you went overboard did you look at it? A. 
No, sir; I didn’t look at it. 

Q. When did you look at it after you went overboard; 
how soon after? A. When I came up I looked at it. 

Q. What made you do that? A. Just—I just looked at 
it; that is all. 

Q. What time was it? A. Five minutes of 11. 

Q. When you got on board the SEA BIRD after the 
event? A. No, sir. When I looked at my watch in the 
water. 


POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 


57 

Q. Oh, when you looked at your watch in the water ? A. 
Yes, sir. 

Q. You were not excited, I suppose? A. Oh, yes; I was. 
Q. Do you swim? A. Yes, sir. 

By Mr. Forbes: 

104 Q. Now, you say you all had some beer. A. One 
bottle of beer. 

Q. Before you went to Marshall Hall, and then all of you 
had one bottle there. A. All except Mr. Monroe. He didn’t 
have any. 

Q. Where was he? A. He was down on the boat. 

Q. He stayed aboard. Did anybody stay with him? A. 
No, sir. 

Q. Now, you said that you were watching the POTOMAC. 
How near was Mr. Rector to you when you were sitting in 
the stern of the launch l A. Well, he was sitting over on 
the port side and Mr. Kemper was sitting next to me, and 
then Miss Rosa Murphy, and Mr. TTood Rector. 

Q. When you saw the POTOMAC astern of you, first 
saw it, did you think you were going to have a collision? 
A. No, sir. 

Q. And that was the time that it blew those two blasts 
and you answered it ? 

Mr. Brvan. I think that is unfair. 

Mr. Forbes. Let me examine the witness. 

Mr. Bryan. I object to that premise of the question. 

Mr. Forbes. I am asking her. 

The Court. Now, you were not asking her. You were 
making a statement. 

105 By Mr. Forbes: 

Q. Well, when you first saw the POTOMAC, had the 
POTOMAC blown its two blasts? A. No, sir. 

Q. She had not. Now, how soon after that did she blow 
two blasts, do you know? A. Well, it was quite some time. 
I watched it coming all the way up the river. 

Q. You did? A. Yes, sir. 

Q. Did anybody else sitting by you watch it, too? A. 
No, sir. 

Q. You were looking astern and all the others were look¬ 
ing in some other direction? A. Yes, sir. 

O 
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Q. Why was it you were particularly attracted to tiie 
POTOMAC ami no one else was? A. Because I was sitting 
sideways and I was looking backwards. 

( L >. The others were sitting in tin* opposite direction from 
the way you were sitting, were they? A. Yes, sir. 

Q. Well, don’t those seats look forward as you sit on 
them? A. Yes, sir. 

106 Q. Xow, you say you were excited when you were 
in the water? A. Yes, sir. 

Q. But you took the time to see whether there was a for¬ 
ward or backward movement of the paddle wheels of the 
POTOMAC. You observed that very carefully, did you? 
A. Yes, sir; I did. 

Q. Now, you say that the paddle wheels of the POTO¬ 
MAC were reversed after she passed? A. Yes, sir. 

The Court. Let me ask you a question: 

Q. Do you know what Mr. Monroe’s friend's name is, 
the man who was with him? A. Mr. Quarrels. 

Q. Now, did you see him when you got to Marshall Hall? 
A. 'i es, sir. 

Q. He didn't stay in the boat? A. No, sir. 

The Court. That is all. 

Bv Mr. Beach: 

* 

107 Q. Do you know where Mr. Quarrels is now? A. I 
think that he is in Tennessee. 

Thereupon Richard Harrison Kemper was called as a 
witness on behalf of the libellant, and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Beach: 

Q. Please state your full name, residence, and occupa¬ 
tion. A. Richard Harrison Kemper, 201 Rosemont Avenue, 
Alexandria, Virginia; clerk, Southern Railway Company. 

Q. Were you on board the SEA BIRD on the night of 
July 12, 1936? A. Yes, sir. 

Q. And where were you sitting at the time of the colli¬ 
sion? A. 1 was on the stern seat on the port side. 

Q. Who was sitting next to you? A. Miss Chisolm. 

Q. On which side of you ? A. That right side. 
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10S Q. Who was on the other side of you? A. No one. 

Q. You were on the end? A. Yes, sir. 

Q. About what time was this collision, Mr. Kemper; do 
you recall? A. No, sir; but I think around about a quarter 
of 11. 

Q. Now, tell us, Mr. Kemper, in your own way just what 
you recall of the happenings just prior to the collision and 
during the collision and immediately after. A. The first 
time that my attention was called to the POTOMAC was 
a good ways down the river. 

Q. A good ways—what would you say it was? A. I am 
not very good at judging distances, but I know there was 
not any danger of its hitting us when I saw it. I know it 
was plenty far down the river. 

Q. All right. A. And the next thing I knew, Tom said 
she was coming toward us. 

Q. Who was Tom? A. Mr. Monroe. I was on the back 
seat, at the stern, and someone yelled she was going to hit 
us. When T turned around I could almost touch the bow 
of the POTOMAC, and I went to the right side of the boat 
and it happened. When I got to that side the top of the 
boat was off and someone hollered that Miss Chisolm 
109 was overboard, and Mr. Swan went out first and I 
went out second. 

Q. Now, at the time you say you could almost put your 
hand out and touch it, had there been any crash between 
the two boats? A. No, sir. 

Q. Did you hear any blast or whistle from either boat? A. 
Yes, sir. 

Q. Which boat blew first? A. The POTOMAC. 

Q. How manv blasts, if vou recall ? A. No, sir. 

Q. And did the SEA BiRD blow? A. Yes, sir. 

Q. Do you remember how many times she blew? A. No, 
sir. 

Q. What space of time was there between the blowing of 
the two boats; have you any idea? A. It wasn’t very long. 

Q. Can you say how long a time it was between the time 
when you heard the blast of the SEA BIRD and when you 
saw the POTOMAC in a touching position? A. I don’t 
quite understand you. 

Q. About how long a time was it between the time that 
the SEA BIRD blew and then you saw the POTOMAC 
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beside the boat? A. Tt wasn’t long at all, sir. As 

110 soon as he answered is when I turned and it was 
about ready to hit us. 

Q. You say you jumped up and rail to the other side? A. 
Yes, sir. 

Q. Did you go overboard? A. I did after the collision. 
I was not thrown overboard. 

Q. Did you go over in your clothes, go over as you were 
then dresses? A. Xo. I think I took my shirt off. 

Q. You took your shirt off? A. And my shoes. 

Q. Who else went overboard? A. Mr. Swan, and then 
later Mr. Harding. 

Q. So far as you know, were the engines of the SEA 
BIRD stopped at any time? 

111 Cross Examination 

By Mr. Forbes: 

Q. Mr. Kemper, did you come to Washington with Mr. 
Harding to search for Mr. Monroe? A. Xo, sir. 

Q. Did you see them start off from Alexandria? A. Yes, 
sir. 

Q. Who was in the car? A. Mr. Rector. 

Q. Who else? A. Mr. Harding. 

Q. Whose car was it? A. I would not like to say, sir. I 
don’t know. It was either one of the two. 

Q. Who was driving? A. I would not like to say. 

Q. Well, can you remember? A. Xo, sir. 

Q. Wasn’t there some excitement on your boat at the 
time of this collision? A. Xo, sir. 

112 Q. Xo excitement at all? A. You mean after it 
was hit or just before the collision? 

Q. Just before you were hit. A. Xo, sir. 

Q. And just afterwards. A. There was afterwards, of 
course. 

Q. How do you know the time? How do you fix that? 
A. Miss Chisolm’s watch stopped, I think, about 11 o’clock. 

Q. Oh, her watch stopped at 11 o’clock. That is the way 
you fix the time of the collision? A. Yes, sir. 

Q. How do you fix the time of the collision at 10:45? A. 
I judge it was about 15 minutes before. 

Q. That is the basis for your estimate ? A. Sure. 
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Q. Now, you did see the POTOMAC some distance down 
the river? A. Yes, sir. 

Q. Who else saw it sitting there by you? A. Miss Chisolm. 

Mr. Bryan. How does he know that? 

Mr. Forbes. lie might know. 

By Mr. Forbes: 

Q. Did Miss Chisolm see it? A. Yes, sir. 

113 Q. Did Mr. Harding see it? A. You will have to 
ask him, sir. 

Q. Well, was anybody’s attention called to the POTO¬ 
MAC down the river? You do know that in small boats 
there is a seat across the stern? A. That is right. 

Q. How wide an area is there in the stern of that boat, 
that seat? A. I never measured it. 

Q. They are only 11 feet wide in the widest part. A. 
Well, I don't know. 

The Court. Well, I understand the boat is 38 feet long, 
and there is no evidence that they were all sitting in the 
stern of the boat at the moment. 

Mr. Forbes. No, sir; probably some five or six of them, 
I think. 

The Court. The evidence was that Harding was at the 
wheel in the middle of the boat, wasn’t he? 

Mr. Bryan. Yes, sir. 

Mr. Forbes. Yes, on the starboard in midship. But the 
curvature of the boat is such that it gets smaller as it goes 
to the stern from the canopy section. 

The Court. He might be able to testify if they looked 
they could have seen it, but can he tell if all the people 
were looking at the following procedure? 

114 By Mr. Forbes: 

Q. Now, what liquors did you have on board? A. Liquor? 

Q. Yes, sir. A. None, sir. 

Q. Any whiskey? A. No whiskey. 

Q. Any beer ? A. Yes, sir. 

Q. You don’t call that liquor, do you? 

The Court. No, it is not; a beverage. 

By Mr. Forbes: 

* 

Q. How much beer did you have there? A. I didn’t 
count it. 
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Q. Did you have a case? A. No, sir; not that I know of. 
I didn’t count it. 

Q. Did you drink any of it? A. On board ship? 

Q. Yes. A. I drank a bottle. 

Q. Did you go ashore at Marshall Hall? A. Yes, sir. 

Q. Did you drink any there ? A. Did I ? 

Q. Yes. A. Yes, sir. 

115 Q. Did the others with you drink? A. Yes, sir. 

Q. How much? A. How much? I wouldn’t like 

to sav. I don’t know. I know I drank mavbe one. 

• %> 

Q. Did you see Mr. Harding drink any aboard? A. I 
don’t recall. 

Q. Did you see Mr. Harding drink any ashore? A. Yes, 
sir. 

Q. How much ? A. A bottle. 

Q. Did you see Mr. Monroe drink any aboard? A. No, 
sir. 

Q. When Mr. Swan jumped overboard, how was he 
dressed? A. He went by me too fast. 

Q. What? A. He went by me too fast to tell how much 
clothes he had on. 

Q. Did you hear the whistles blown by the POTOMAC? 
A. Yes, sir. 

Q. How many did you hear blown? A. I think that I 
testified I didn’t know, sir. 

Q. And you don’t know how many the SEA BIRD blew 
when it blew? A. That is what I testified, sir. 

116 Q. Well, is your testimony true? A. That is what 
I thought I was sworn in for, to tell the truth. 

Q. Well, I suppose that you did tell the truth. Did you 
testify that the first you knew of the probable collision was 
when Mr. Monroe came down off the forward deck and 
saying “We are going to be hit”? A. Yes, sir. 

Q. And he was forward, sitting up on the deck? A. Yes, 
sir. 

Q. Who was with him? A. Mr. Quarrels. 

Q. Was this a moonlight night? A. I think it was, sir. 

Thereupon—Stanley Swann was called as a witness on 
behalf of the libellant, and, having been first duly sworn, 
was examined and testified as follows: 
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Direct Examination 
By Mr. Bryan: 

Q. Please state your full name, residence, and occupation. 
A. Stanley Swann; occupation, government clerk, Works 
Progress Administration; and I live at 224 South 

117 Washington Street, Alexandria, Virginia. 

Q. Mr. Swann, were you on board the SEA BIRD 
on the night of July 12, 1936? A. Yes, sir. 

Q. Do you recall whether there was a collision that night? 
A. I do. 

Q. Can you fix the approximate time of it? A. In the 
neighborhood of 11 o’clock or a little prior to it. 

Q. Where were you aboard the SEA BIRD just prior to 
the collision ? A. I was in the cabin. 

Q. In the cabin ? A. Yes. 

Q. Where, on which side of the cabin? A. I was on the 
130rt side. 

Q. How were you dressed? A. I was dressed in shoes, 
socks, pants, and shirt. 

Q. Was there anybody else in the cabin? A. I was 
alone. 

Q. Did you hear any blasts from the whistle of either 
boat ? A. I did. 

118 Q. What blasts did you first hear? A. I heard the 
blasts of what later was the POTOMAC. 

Q. How many blasts? A. Two. 

Q. Did you hear any blasts subsequent to that from your 
own boat? A. No, sir; nothing subsequent to it. 

Q. Did you see the POTOMAC after the blasts? A. Yes. 
Q. About how long after the blasts was it that you first 
saw the POTOMAC? A. That is pretty hard to estimate. 

Q. You cannot give us an estimate? That is, after you 
heard the blast. A. Yes. I didn’t see it prior to that. 

Q. You don’t know how long after you heard the blasts 
you saw it? A. No. It was a very short time; a little less 
than a minte. 

Q. A little less than a minute? A. I would say so; I am 
not sure. 

Q. What part of it did you then see? A. I saw the star¬ 
board bow. 
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Q. And what did you do? A. What did I do? 

119 Q. Yes. A. After I heard the blasts I heard Mr. 
Monroe say, “She is going to overtake us,” at which 

time I came out of the bunk and started above. 

Q. You got out of the bunk? A. That is right. Of 
course, by the time T got above, why, she had hit us. 

Q. Plow long did it take you to come above after you 
heard Monroe hollo? A. It didn’t take but a few seconds. 

Q. What did you see then, when you got above? A. Well, 
the boat was alongside of us, of course. 

Q. Had you felt the crash before or after you came above? 
A. Well, I was in the process of coming up. It was while 
I was on my feet that it hit. 

Q. When you got up above what was the condition of the 
SEA BIRD? Did you see the position and condition of the 
SEA BIRD ? A. The canopy top was gone. 

Q. How far was the POTOMAC from her then, after you 
saw the canopy top was gone? Did you look to see the 
POTOMAC? A. I couldn’t help but seeing it. It was right 
at us. 

Q. And do you know which direction the SEA BIRD was 
then pointing in ? A. You mean the position of the POTO¬ 
MAC "to the SEA BIRD? 

120 Q. No. In which direction was the SEA BIRD 
pointed with reference to the POTOMAC when you 

got up? A. I didn’t have time to get my bearings. 

Q. Were you knocked off? A. No. I went overboard. 

Q. How were you dressed before you went overlioad? A. 
Well, I took off my shoes. 

Q. What did you do when you went overboard? A. I 
went after Miss Chisolm. 

Q. She was already in the water? A. I understood when 
I came above that she was overboard. I took off my shoes 
and went over after her and in time located her and then 
took her to the canopy top, and we were then picked up 
there by the lifeboat from the POTOMAC. 

Q. Where was the POTOMAC with reference to the 
SEA BIRD when the lifeboat came back? A. When the 
lifeboat picked us up? 

Q. Yes. Where was the POTOMAC then? A. The PO¬ 
TOMAC then seemed quite a distance away. 






POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 


65 


Q. How long would you say you were in the river? A. 
I would say 15 or 20 minutes. 

Q. Did you go back to Alexandria on the POTOMAC or 
on the SEA BIRD? A. I went to Washington on the PO¬ 
TOMAC. 

Q. With Mr. Monroe? A. That is right. 

121 Q. What was Mr. Monroe’s apparent condition 
when you first saw him after the collision? A. Well, 

he was in pretty bad shape, I think. He was bleeding. 

Q. Where was he bleeding from? A. From the mouth 
and nose and nauseating. 

Q. Nauseated? A. Yes, sir; and was all the way up to 
Washington, until I left him at the hospital. 

By Mr. Forbes: 

Q. What was that? A. He was nauseated from time to 
time all the way up the Potomac and until I left him at 
the hospital. 

By Mr. Bryan: 

Q. Did you go to the hospital with him? A. Yes, I did. 
Q. Was he treated on the way? A. No, but we had to 
stop a couple of times. 

Q. How did you get from the dock to the hospital? A. 
In Mr. Wills’ car. 

Mr. Forbes. He is president of the Potomac River line? 
The Witness. Yes. 

By Mr. Brvan: 

Q. Did he receive any treatment on the way up the river? 
A. No. We couldn’t give him any medical treatment 

122 because he was so nauseated? 

Q. Was he conscious or unconscious? A. 1 got 
the impression that he was delirious for some reason. He 
was asking questions over and over again. That is not a 
normal thing for people who are in the right mind. 

Cross Examination 

By Mr. Forbes: 

Q. Mr. Swann, when you heard the crash you were in the 
cabin? A. That is correct. 
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Q. And you heard Monroe say that the POTOMAC was 
going to overtake you? A. That is correct. 

Q. Well, at that time wasn’t he forward on the deck of 
the vessel? A. He was just about over my head at that 
time. 

Q. Just about over your head at that time. Then, he 
was not forward on the deck of the vessel? A. It is rather 
difficult for me to say, because I could only hear him and 
not see him. 

Q. When you went overboard to the aid of Miss Chisolm, 
how far awav from your boat was she? A. I didn’t 

123 see her. 

Q. You didn’t see her? A. No, I didn’t. 

Q. Well, how did you know what direction to go? A. 
There was only one direction to go and that would be 
go to the stern of the POTOMAC. 

Q. Was she on the starboard of your boat or port side? 
A. I didn’t see her on either side. 

Q. Which side did you go over? A. I went off the stern. 
Q. I understood vou to sav vour engines had not been 
stopped before the collision. A. I said nothing about the 
engines. 

Q. Do you know whether they were stopped or not before 
the collision ? A. I do not. 

Q. Well, after you found Miss Chisolm, what was the 

distance between vour boat and where vou found her? A. 

* 

I don’t know. I was not interested in the boat. I didn’t 
notice. 

Q. What is that? A. I was not very much interested in 
the boats at that time. 

Q. Weren’t you interested in getting back aboard the 
SEA BIRD? A. Yes, we were. 

124 Q. Didn’t you notice how far away the SEA BIRD 
was from you? A. Not until we got to the canopy 

top. 

Q. Not what? A. Xot until we returned to the canopy 
top. The canopy top was floating and that was our near¬ 
est point of relief. 

Q. How far was it from where the canopy top was float¬ 
ing to the SEA BIRD? 

(The witness hesitated.) 
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The Court. Ten feet, or a hundred feet, or how far? A. 
I would estimate around 50 feet, possibly farther. 

By Mr. Forbes: 

Q. Why was it you could not get her, with the assistance 
of Mr. Harding—and who was the other gentleman that 
went over? 

Mr. Bryan. I object. 

A. Who were the other gentlemen that were there? 

The Court. Wait until the question is asked. 

By Mr. Forbes: 

Q. Who were the other two gentlemen assisting you to 
get Miss Chisolm? 

The Court. Have you withdrawn the other question? 
Mr. Forbes. Yes, I withdraw the other question. 

By the Court: 

Q. Who was the other gentleman that went overboard 
with you? A. With me? 

125 Q. Yes. A. I didn’t sav anyone else went over- 
board with me. 

Q. "Well, there were two other boys who were there? A. 
Two other boys with me, Mr. Harding and Mr. Kemper. 

By Mr. Forbes: 

Q. Now, did you all get together there with Miss Chisolm? 

A. We congregated around the canopy top. 

Q. Why didn’t you put her aboard the SEA BIRD? A. 

Because the canopy top was closest. 

Q. You were not going to hand on there indefinitely? 

Mr. Bryan. Now, if the Court please— 

The Court. You want to know whv thev didn’t swim to 

• *> 

the yacht or the launch instead of waiting for the lifeboat? 
Is that what you mean? 

Mr. Forbes. I don’t know that he even saw the lifeboat. 
The Court. Well, ask him. 

By Mr. Forbes: 

Q. Did you see the lifeboat? A. Not until I reached the 
canopy top. 
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Q. After you reached the canopy top you saw the life¬ 
boat approaching? A. Yes, sir. 

Q. And then you waited until the lifeboat came; is that 
it.’ A. That is correct. 

126 (,). Xow, did you say you did not hear the POTO¬ 
MAC blow two whistles, or did hear it.’ A. I did 

hear it. 

Q. And did vou sav that vou did not hear Mr. Harding's 
boat answer, or did hear it.’ A. I didn’t say. 

( c ). Well, what is the fact? A. Mr. Harding did answer 
the blow. 

( t ). Did answer? A. Yes. 

O. With how manv whistles? A. Two. 

w « 

Thomas Robert Monroe was called as a witness in his own 
behalf, and, having been lirst duly sworn, was examined 
and testified as follows: 

127 Direct Examination 

By Mr. Beach: 

(,). What is your full name? A. Thomas Robert Monroe. 
( t ). And your occupation? A. Secretary with the South¬ 
ern Railway Company. 

( t >. Where do you live: where do you reside, Mr. Monroe. 
A. 2.’> Washington Avenue in Alexandria, Virginia. 

< t ). You are Thomas R. Monroe who brings this libel in 
this ease ? A. I am. 

( t ). Xow, Mr. Monroe, d<> you know Mr. Hardin"? A. I 
do. 

Mr. Phelan. Do you work in Washington or Baltimore? 
The Witness. In Washington, at loth and K. 

By Mr. Beach: 

(). Do von know the SKA BIRD? A. \ t*". sii. 

( t ). What is the lirst tiling you can recall after the colli¬ 
sion on tin* ii i“lit of .Jlily 12. !d-!ii? A. Well, 1 woke up in 
the hospital on the following Wednesday or Thursday 
morninu’. I don’t which day. 

{). You don’t know how many days that was after the 
collision? A. 1 know it was over two or three days. 
12S (.y What day of the week was this trip down the 

river? A. It was Sunday ni"ht. 
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Q. The first time you recall anything was when? A. 
Either Thursdav or Wednesday morning. 

Q. Where were you then? A. 1 was in the Emergency 
Hospital up on the fifth floor, room 527, I believe it was. 

Q. What was your condition from the time you can first 
recall? A. Well, when I woke up in the hospital I had a 
very had pain in the back of my head which I was given to 
believe was caused by the fact— 

Mr. Forbes. I object. 

Mr. Beach. Don't go into what caused it. 

( L >. Just what you felt and what you saw about yourself. 
A. Well, 1 had this bad pain in the back of my head, and 
that pain stayed with me for three or four days and then I 
began improving. However, I could not raise my head or 
turn to one side or the other without aid, and on two occa¬ 
sions I vomited blood after I had come out of this coma. 
I couldn't eat anything or hold anything on my stomach 
until the following afternoon, or Sunday afternoon, was 
the first time I was able to eat. On the following day, I 
was not able to cat that day at all. I was nauseated all day 
long. But after that 1 improved very steadily and it was 
no time at all before 1 was able to sit up in bed and 
129 take note of things. Dr. Bowen came around to see 
me every day and he took very good care of my eye 
which had been crushed. 

Which eve had been crushed? A. The right eve: and 
the eve. of course, was bloodshot, the whole eyeball, and 
as was my face. I couldn't tell my nose from any other 
part of my face. It was all puffed up. 

Q. Were you bandaged or unbandaged when you first 
recall? A. I nbandaged. These conditions were like that 
for about twelve days. I left the hospital on the twelfth 
day and went home and went right to bed. I stayed in bed 
that night and got up the next afternoon and then stayed 
home for about a week’s time. I had various spells of 
dizziness and things- like that. I could not see very well. 

1 could not gel my eyes all the way open. I could not see 
out of the right eye, and in about a month's time after the 
accident 1 was ; Me to get both eyes fullv opened; and I 
went back to work llie following week after that. 

After that I could not work steadily. I would get a 
double vision in my right eye. So then I went to a doctor 
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and lie told imp what my trouble was and he examined my 
head thoroughly. 

Mr. Forbes. Om* minute. What doctor.' 

The Witness. Dr. Burch in Alexandria. 

lie put drops in my eyes in an effort to examine the optic 
nerves, but he said the optic nerves— 
l.‘>0 Mr. Forbes. I object. 

Mr. Beach. Don’t tell what he said. 

A. 1 am sorry. Anyhow, ho yave me glasses. 

By Mr. Beach: 

O. Had von ever had anv trouble with vour eves before? 

v • • • * 

A. Xo, I never had. 

( t ). Go ahead. 

By the Court: 

( t ). Did you wear glasses before this for any purpose? 
A. Xo, sir. 

These glasses were* yiven me to rest my eyes. They are 
not correction lens. Both of them simply magnify slightly. 

By Mr. Beach: 

Q. All riylit. Go alu*ad. A. From that time on all dur¬ 
ing the winter I had pains in my forehead—didn't amount 
to very much—except on two occasions when 1 did suffer 
a cold in the head with considerable pain in the forehead. 

Q. Where was that pain with reference to the injury to 
the eye that you spoke of? A. Well, it was centered more 
or less in the center of the forehead riylit above the eyes, 
just between tin* two eyebrows, and it would extend out in 
sort of a fan fashion, and it would hit and then ease off a 
bit. So. all during the winter 1 had those colds and finally 
threw one off after another, and them the latter part 
1M1 of the year 1 heyan having trouble with catarrh be¬ 
cause of the passages beiny filled up. 

Q. On which side? A. On tin* riylit side of my head, on 
the* side 1 had been hit. So then 1 went and had every de¬ 
cayed tooth in my head that miyht be eausiny any trouble 
at all—I had them removed, and I went back to Dr. Burch 
ayain and he treated me, very extensively, for catarrh 
trouble. 
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However, my nose kept .netting worse and worse, and 
finally il i>ot to Ur* point where the passages in niv head, 
and especially the enstnehinn tubes leading; from the ear 
to the throat, eol completely stopped up, and I went deaf 
on the riu’ht side of my head. 

( t ). W hat side.’ A. The rie'ht side. I was absolutely deaf 
in my riebt ear. And, in addition, the whole side of my 
face became numb. So, l)r. Burch, he had to blow it out by 
various means which had no effect at all on clearine np the 
passages, and he finally decided the only thine' to do would 
be to remove my tonsils, because apparently they were dis¬ 
eased, and to do whatever else mieht be necessary in order 
to clear up this coneostion in these passages. 

Mr. Phelan. If tin* (Vmrt please, we have not been ad¬ 
vised whether thev are e'°me to have some medical testi- 
mony here to connect np these conditions with a blow on 
the head. If that is true, this certainly ouidit to e - o 
1 .')2 in under those circumstances. 

The Court. It will e*o out unless the doctor testifies 
that this condition was the result of this injury. 

Mr. Phelan. The trouble here is that he is talking about 
sinus and that type of thine; here, and I do not see bow 
that hooks up with a blow on the head. 

The Court. lie is tel 1 ilit*' you what the result of the in¬ 
juries were, and if the doctor does not testify that that was 
occasioned by this injury it will not be considered. 

Mr. Beach. As to this, we offer it for whatever it is worth, 
and the objection ijoos simply to the weight of it. Here is 
testimony that the blow was over the riuiit side and he 
complains of sinus trouble. 

The Court. The point I had in mind was— 

Mr. Phelan. I have sinus 1 rouble, but I was not even in 
the boat. That is the point I make. 

Tin* Court. Mavbe vou e'ot hit somewhere else. But he 
has had difficulties in his head all the rest of the winter. 


Mr. Beach. That is to be a relied. 

The Court. That is to be ar.eued. That won't 
sidered until after the doctors testify. You can 
your motion to strike that out then. 


Ik* con- 
reserve 


Mr. Porbes: I suppose that they removed his diseased 


tonsils. 
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The Court. I heard what he said. He said they were dis¬ 
eased, and I heard him say something about bad 
1 X) teeth, decayed. I don't know whether that was occa¬ 
sioned by this or not. Bui I take it that that condi¬ 
tion existed and the doctors were trving to lind out what 
tin* cause of his pain was and they were going to remove 
evervthing that tlicv thought caused it. Xow, thev will 
have to prove that some of it, some of them, to show that 
they were too remote things, like teeth or tonsils, wore occa¬ 
sioned by this injury. 

Mr. Beach. Certainly. 

By Mr. Beach: 

( t >. How long were you away from work .’ A. Well, at the 
time of the accident I was away from work— 


By the (’ourt: 

( t >. ( Interposing) What happened immediately following 
the accident.’ A. Immediately following the accident I was 
away from work about, I would say, over four or live weeks, 
i cannot say for sure. 1 know it was at least a month. 

( t ). Then you said you went back and worked for a time.’ 
A. Yes, sir. I went back the first few days. 1 did nothing 
at all hardly. I probably worked just a half a day and then 
worked a day or maybe the two following days, and was 
not there tin* following day, but that just went on for about 
two weeks or perhaps three weeks, and from that time on— 
< t ). ( Interposing) Let me -re. At first, after the 
l.'H accident, there Were four or live weeks before you 
went back to work.’ A. Yes, sir. 

(J. Then yon worked off and on for a couple of weeks.’ 
A. Cor about two or three weeks. 

( t >. But you did go there and you did work.’ A. I was 
there : yes, sir. 

(>. I mean, after you went back, such work as you did 


Mr. Beach. Your Honor. In* didn't lose anything at all. 
The Witness. Yes. sir. 

Mr. Beat'll. There is no claim for loss of salary. 

The Court. 1 was just wanting to get that clear, to get 
what the picture was. 
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Mr. Beach. We simply olTer it to show the improvement 
of his health. 

The Court. Proceed. 

By Mr. Beach: 

Q. Did you incur any expenses l>v way of hospital hills 
and doctors* bills.’ A. Why, yes, 1 did. I don't know just 
how much the bills were or things of that sort, but there 
were some (tills for X-rays and hospital and, in addition to 
that, outside doctors. 

The Court. Have you not them here? 

Mr. Beach. Yes. 1 have submitted them to counsel. 

The Court. All right. 

13.*) (Mr. Forbes examined said bills.) 

The Witness. 1 also have some bills 1 haven't 
turned in. 

Mr. Beach. Is there any objection to these? 

Mr. Bryan. 1 want to know what the charges are. 

Mr. Beach. Those a re the bills. 

Mr. Phelan. 1 don't think we have any objection to any 
of these bills, if the Court please, except we don't want 
any duplicates. 

Mr. Beach. Xo. Here is the only possibility (indication). 

Mr. Brvan. That is what 1 thought. Isn't that the same 
bill? 

The Court. Well, lliis is not before a jury, so you have 
them identified. You know whether they are duplicates 
or not. 

Mr. Forbes. This is a duplicate. That is what we are 
concerned about. 

Mr. Beach. ! offer in evidence the bill of the Central Dis¬ 
pensary for treatment from July 13 to July L?4, 1!)3(>. in 
the sum of $JJ.S.j. 

The Court. What is llie date of it ? 

Mr. Beach. It is from July 13 to Hie l?4th. 


’flic Court. ! thought it was thirteen days in the Kmer- 
gency Hospital. What have you not there? 

Mr. Phelan. There is n Y’bb item on there which I object to. 
’flic < ’ourt. Where is that ? 


13b Mr. Phelan. Il is $3!) plus $.‘)b. 

Mr. Bryan. Then, I offer this second bill of 
which is a separate charge, as you will see. 





74 


POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 


Tlie Court. Is that the Emergency Hospital? 

Mr. Beach. Yes, sir. 

Mr. Forbes. Is that for a special doctor there, Mr. Beach? 

Mr. Beach. No. This is the receipt of the Central Dis¬ 
pensary of the Emergency Hospital of $56. It is carried 
over as the first item of this bill of $56. 

The Court. Let me see that. (Examining bill) Will you 
establish whether that was for a room there or not? 

By Mr. Beach: 

Q. Do you know what the $56 item is? A. That is for a 
room, yes. 


By the Court: 


Q. Were you in a room alone or with several others? A. 
I had a room alone. 

Mr. Phelan. This first item is dated July 13th. This was 
the day he went in there. This man, apparently, was not 
in a condition at that time to pay $56 in advance for his 
room rent. We should have some information as to that. 

The Court. All right. Don’t put this on the record. 

(After a colloquy off the record, at the direction of the 
Court:) 

Mr. Beach. The same item, if your Honor please, appears 
on the bill which has already been identified, $56. 

137 The Court. What does it show it is for ? 

Mr. Beach. It says, “July 13, 1936, Paid $56,” a 
credit, and the charge apparently against that was made 
here on July 19, marked “Room”, and there is a charge 
of $56. 

The Court. Well, you can work that out. 

Mr. Beach. It was charged in advance. 

The Court. You don’t want anybody to come here and 
testifv about five or six dollars a dav for a room, if vou 
can show what that is for. 

Mr. Bryan. We will find out about that after the recess. 

The Court. 1 understand Mr. Phelan wants to know what 
that is for. 

Mr. Bryan. Sure. M r. Phelan, do you object to this item ? 

Mr. Phelan. Yes. I think we ought to have the facts 
about it. 

The Court. You can identify it anyhow. 





POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 


75 


(Said bill was thereupon marked “Libellant’s Exhibit 
No. 1.”) 

Mr. Beach. And as Libellant’s Exhibit No. 2, we offer the 
receipted bill of Dr. Daniel L. Borden, dated August 5, 
1930, for professional services rendered, in the amount of 
$33. 

The Court. All right. 

(Said bill of Dr. Daniel L. Borden was marked “Libel¬ 
lant’s Exhibit No. 2,” and received in evidence.) 

138 Mi*. Beach. Here is a receipt in the sum of $20 
from the Central Dispensary and Emergency Hos¬ 
pital for Drs. Groover, Christie and Merritt. 

The Court. Is that for the X-ray? 

Mr. Beach. Yes. 

(Said bill for $20 was marked “Libellant’s Exhibit No. 
3,” and received in evidence.) 

By Mr. Beach: 

Q. Then, did you get another bill from them? A. I got 
two bills from Groover, Christie and Merritt. One bill 
was for $20. They were rendered separate. One bill was 
for X-raying the spine and the other bill was an X-ray of 
the head. 

Mr. Beach. Then, we offer this as Libellant’s Exhibit 
No. 4. 

(Said second bill of Drs. Groover, Christie and Merritt 
was marked “Libellant’s Exhibit No. 4,” and received in 
evidence.) 

By Mr. Beach: 

Q. Did you pay Dr. Borden any sum other than this $33? 
A. Yes. 

Q. How much? A. Well, I don’t really know. Dr. Borden 
kept me coming back to his office, after I left the hospital, 
twice a week for about two or three weeks, and then he 
asked me to come back once a week for about two or 

139 three weeks and report to him my condition to see 
how I was getting along. Each one of those visits, 

I believe, cost $3, and that was all rendered in addition to 
the bill there (indicating). 
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Q. Have they all been paid ? A. Yes, they have all been 
paid. 

Q. Can you recall how many visits, approximately, that 
you made that way? 

By the Court: 

Q. Did you pay him by cash or check? A. I paid cash. 
I paid Dr. Borden’s secretary. 

Q. Have you kept a memorandum of that? A. Xo, sir; I 
didn’t. And in addition to that, Dr. Borden sent me up to 
Dr. Hand to have my ear examined. It felt like some dried 
up blood on the inside, and I paid Dr. Hand in cash also 
for that, and that was on one of these visits to Dr. Borden 
after the accident. 

Bv Mr. Beach: 

Q. Now, are there any other bills I have not brought to 
your attention? 

Bv the Court: 

m 

Q. Is there any receipt from Dr. Hand, did you say? A. 
Not Dr. Hand. I just cannot recall his name, but he has 
an office in the same building with Dr. Borden. 

By Mr. Beach: 

Q. How much did you pay him? A. That was just 
140 $3 for the examination of the ear. 

Q. Now, did you pay any other bills in connection 
with your treatment in the hospital or immediately follow¬ 
ing your release from the hospital, other than those you 
have mentioned? A. Well, 1 have paid bills here lately as 
a result of the accident, as a result of the sinus trouble. 

Q. How much have you paid other than the sums that 
you have already mentioned? A. Well, I paid the Alexan¬ 
dria Hospital bill of $17, and Dr. Burch. 

Mr. Phelan. One minute. That was not as a result of the 
accident, but because of the sinus trouble. 

Mr. Beach. That is the reason I am separating it, if the 
Court please. That will be separate. 

Mr. Phelan. The witness has already, on his own admis¬ 
sion, said that didn’t have anything to do with it. 
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141 Q. Are there any other bills? A. Oh, yes. There 
have been bills of Dr. Burch; one $35 bill, and one 
$15 bill; and I don’t have in my possession other bills 
rendered prior to that time, but there were one or two 
others which I can get from him. Then I have a bill from 
Dr. Delaney for $10; and, of course, the bill from the hos¬ 
pital for $17. That is about all I can mention right now. 

By the Court: 

Q. Let me ask you this. You said something about having 
bad tonsils. Did somebody take your tonsils out? A. 
Well—(hesitating). 

Q. Answer that “yes” or “no.” A. Oh, yes. Dr. Burch 
took them out. 

Q. Is that one of the amounts you have included here? 
A. Well, Dr. Burch had me come around to the hospital 
and said he would take out my tonsils in addition to the 
other trouble and it would clear up. The other trouble was 
in the passages of the nostril. I don’t know how much the 
tonsils cost or the other. 

Q. Have you paid that ? A. Yes, I have. 

Q. How much was that? A. That was $35, the bill I have 
just mentioned. 

Q. Did he take your tonsils out and give you the other 
treatment? A. Yes. He gave me $15 credit, so he 
14 2 says. I don’t know exactly what the other things 
were. 

The Court. I just want to know how to separate these 
things. 

Mr. Phelan. I think there should be further proof than 
this with respect to these items of damage, particularly 
under the circumstances where some are for teeth pulled, 
tonsils, and some for his ears blown out, and a $17 bill at 
the Alexandria hospital. I suppose that is for the tonsil 
operation. 

The Witness. The tonsils was one of the things. 

The Court. I cannot tell at the moment whether there was 
anything the matter with the tonsils that was occasioned 
by this injury. As I stated, if some doctor will indicate 
that it was not the result, that will go out. Here a person 
has a head battered up, bruised up, run into by a collision, 
or runs into a ship, or the evading ship runs into them and 
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lie gets his head hurt, and that hurt continues—didn’t have 
it before, and it continues some time afterwards. It seems 
to me it makes no difference whether you call it sinus 
trouble or whether you call it a plain headache. They are 
not the tilings I am concerned about now. I am more con¬ 
cerned about learning who was responsible for the colli¬ 
sion, and after that, why, we will settle such matters as 
$17, $35, and $56 for bills. 

Mr. Beach. Certainly. 

The Court. I am letting these in. If you want to, you 
can offer them for identification. I have heard them, or 
you can admit them subject to being stricken out; 

143 anv wav vou want to handle it. 

Mr. Beach. I understand they are subject to a 
motion to strike. 

By Mr. Beach: 

Q. How long did this dizziness last after the collision? 

The Court. This happened in July, 1936? 

Mr. Beach. July, 1936. 

Mr. Forbes. July 12. 

The Court. I was trying to figure whether it was the re¬ 
sult; that is all. 

A. Well, it lasted as a continual thing for about a month’s 
time. 

Bv Mr. Beach: 

v 

Q. A month’s time from when? A. From the time of the 
accident. And after that, when I would rise up out of a 
chair, or do anything that might be strenuous, or walk up¬ 
stairs, or anything like that, I would get slightly dizzy and 
slightly nauseated. 

By the Court: 

Q. When was that? A. That was about a month or six 
weeks after the accident. 

Q. A month or six weeks after the accident. A. And 
then it gradually wore off within the next two or three 
months, but it has come back within the past eight months, 
occasionally. 

144 Q. Now, did you prior to July 12, 1936, suffer 
with such dizziness? A. No. I never had any diz¬ 


ziness. 
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Q. How long- did this impairment of your right eye con¬ 
tinue after the accident? A. Well, for quite some time. I 
had a job to see, and I had to work, and it seems in work¬ 
ing like that it would just continually keep the eye strained, 
that is, to the point where every once in a while I would 
see double, and I would have to roll my eyes to get away 
from the double vision, but that gradually wore off after 
several months. 

Q. Did you ever experience any similar trouble before the 
accident ? A. No, sir, not before the accident. 

Mr. Beach. You mav take the witness. 

The Court. You cannot conclude his examination this 
afternoon, can you? 

Mr. Phelan. We are not going to take very long. 

Cross Examination 
By Mr. Phelan: 

Q. You say this previous condition, Mr. Monroe, passed 
away for a while and then within the last six or eight 
months has come back? A. Yes. I mean occasionally, 
145 every now and then I would have a little bit of diz¬ 
ziness. I don’t know from what cause, but I noticed 
it particularly in the morning when I would wake up and 
start downstairs. On several occasions I would be very, 
very dizzy. 

Q. Have you seen any doctors about that? A. Yes; Dr. 
Burch. 

Q. When was the last time you saw Dr. Burch? A. Last 
Wednesday, a week ago. 

Q. What did he treat you for at that time? What d 
he do to you? A. Well, the first thing he did he looked up 
my nose, and then took two pieces of cotton and dipped them 
down into some liquid and put them inside here; and then 
he took a pump or a hand bulb— 

Q. (Interposing) He just washed out your nose? A. No, 
he didn’t wash my nose out. He blowed it out with air. 
He took a pump and blowed out the eustachian tube, so he 
told me. 

By the Court: 

Q. That is not the eustachian tube. That is inside here 
(indicating). A. Well, he said it ran from the throat to 
the ear. 
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Q. Was he trying to blow out the ear or trying to blow 
out somewhere else? A. I don’t know. He would 

146 take this bulb and put the nozzle up against the 
nostril and close this one (indicating), and I would 

take a swallow of water and at the same time he would 
press on this bulb real hard and I could feel the ear drums 
blow up. 

By Mr. Phelan: 

Q. How many times did you visit him on that occasion? 
A. Just once on that particular night. 

Q. Well, during that particular illness, how many times 
did you see him? How many times did he treat you that 
same way? A. Well, I would say I have been going to him 
once a week since the 1st of December. The last time I 
went back he told me to come back no more for another 
month or six weeks. 

Q. The first time you saw him would be about the 1st 
of last December, and you saw him once a week for a few 
weeks? A. Oh, no; that was not the first time. I have 
been going back to see him steadilv from then. The first 
time I went around was some time in October, I believe. 

Q. Did you have any scar from this accident? A. No, I 
didn’t. The skin—the only trouble I had as a result— 

The Court (interposing). He asked you whether you 
had any scar. You can tell him that. 

A. No, sir. There were no scars, no trouble with that. 
When I look down like that (illustrating), this bone (indi¬ 
cating) is down further than it should be. 

147 By Mr. Phelan: 

Q. Was that bone broken? A. That bone was broken 
here. It is the forehead bone, and I believe in three or 
four places. 

Q. Was the skin broken? A. Not the skin. 

Q. But you did have a bloody nose, but I guess you don’t 
remember it. A. I couldn’t say about that. 

Mr. Phelan. I think that is all, Mr. Monroe. 

(Witness excused.) 

The Court. What doctors are you going to have? Are 
you going to have anybody to refer to the X-rays? 
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Mr. Bryan. Yes, sir. 

The Court. What I am concerned about is that he said 
the frontal bone was broken. 

Mr. Bryan. Yes, sir. We will have testimony on that. 
The Court. Did Dr. Borden treat him at the hospital? 
Mr. Bryan. He treated him at the hospital and away from 
the hospital. 

The Court. Who is the doctor that saw him first at the 
hospital? 

Mr. Bryan. Dr. Gerber and another one. 

The Court. lie will be here? 

Mr. Brvan. Dr. Leon Gerber. 

150 Friday, Feb. 4, 1938 

PROCEEDINGS 

Dr. Edgar M. McPeak was called as a witness by and on 
behalf of the Libellant, and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Bryan: 

Q. Doctor, what is your full name residence & profession? 
A. Edgar M. McPeak, physician, 3133 Connecticut Ave. 

Mr. Phelan. We admit that Dr. McPeak is well qualified 
as an X-ray expert. 

Q. Doctor, did you take any X-ray pictures of Thomas 
R. Monroe? A. I did, sir. 

Q. Where did you take them? A. At the Emer- 

151 gency Hospital in this city. 

Q. When? A. First on July 13, 1936, and again 
on July 14, 1936. 

Q. Do you have the pictures with you ? A. I do, sir. 

Q. Will you produce the pictures, please, sir? 

(The witness produced some X-ray plates.) 

Q. How many pictures do you have, Doctor? A. Six. 

Q. How are those prints marked? A. They are marked 
with the number of the patient and the patient’s name and 
date. 

Q. The patient’s name appearing on those pictures is 
what ? A. Monroe. 
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Q. Of what parts of the body did you take the pictures? 
A. We examined his head and spine from the mid-thoracic 
area downward. 

Q. What did the spinal pictures show? A. We found no 
evidence of injury there. 

Q. What about the pictures of the head? A. We found 
a fracture on the right side of the frontal bone. 

Q. Would you point that out on your face? A. The fron¬ 
tal bone of the face is the bone which is in the front part 
of the head (indicating). 

152 Q. On which side was the fracture? A. On the 
right side. 

Q. Did you find any other injuries to the head, as shown 

by the pictures? A. We did not, sir. 

Q. Now, Doctor, where, in relation to the frontal bone, 

is what is known as the sinus? I believe the sinus is a 

cavitv? A. Yes. 

* 

Q. Where is the sinus in relation to the frontal bone? A. 
The frontal sinuses extend up the brow, slightly forward 
and into the frontal bone on either side of the midline. 

Q. Where was this fracture, which you say the picture 
shows, in reference to the right front sinus? A. The frac¬ 
ture entered the lateral border of the right frontal sinus. 

Mr. Bryan. We offer these prints in evidence, the X-ray 
pictures, and ask that they be marked as libellant’s Exhibit 
No. 5. 

Mr. Phelan. No objection. 

(Said X-ray pictures were marked “Libellant’s Exhibit 
No. 5” and received in evidence.) 

Mr. Bryan. Take the witness. 

153 Cross Examination 

By Mr. Phelan: 

Q. Doctor, this fracture that you spoke of: Was there 
any depression? A. There was not, sir. 

Q. No depression shown of any sort in that picture? It 
was merely a crack in the bone; is that it? A. Yes. 

Mr. Phelan. That is all. 

The Court. We may be able to see it by looking at the 
picture, but could he tell us by the picture better as to how 
he knew the fracture was there, and what the extent of the 
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fracture was? I don’t know whether you can tell it or not. 
Mr. Phelan. I think the doctor could tell. 

The Court. I never could see anything in them. 

The Witness. Approximately two inches, sir. 

Mr. Bryan. Will you point out on the picture there 
where you say the fracture is? 

The Court. Was it crosswise of the forehead, the frontal 
bone, or up and down? 

The Witness. The fracture line starts at this point (in¬ 
dicating) and runs downward. 

The Court. It runs down toward the ear? 

The Witness. Yes, sir. 

The Court. That is all I want to know. 

154 Dr. Leon Gerber was produced as a witness on 
behalf of the libellant, and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Beach: 

Q. What is your full name Doctor, residence and profes¬ 
sion. A. Leon Gerber. A. Emergency Hospital. A. I am 
an interne there. 

Q. What medical training have you had? A. Four years 
pre-med; four years medical school, and two years interne- 
ship. 

Q. Where did you graduate? A. George Wash- 

155 ington 

Q. And stayed there for four years? A. Yes, sir. 
Q. Have you been licensed to practice in the District? A. 
I have. 

Q. And you served two years where, what hospital? A. 
Emergency. 

Q. And you are there now? A. I am there now. 

Q. Doctor, do you have the hospital record of the case of 
Thomas B. Monroe? A. Yes, we have. 

Q. Did you attend Mr. Monroe? A. I did. 

Q. Do you have the record with you? A. I do. 

Q. Can you, by referring to the record, just tell us when 
you attended Mr. Monroe and what his condition was when 
he was under your attendance? A. Uh-huh. 

Q. M ill you do so? A. Yes. Mr. Monroe was first seen 
by me on the morning of July 14, 1936. He came into the 
hospital at midnight. 
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Q. What date was that? A. The 14th, in the morning. 
He came at 12:30, to me, that same day. 

156 At the time I saw him lie was conscious. He had 
a hematoma over his eye. There is no record of it 

here, but I am certain it was his right. He had a tempera¬ 
ture several times during the night, and he had a tempera¬ 
ture several times while I saw him. His blood pressure at 
that time was 122/28. He had no passive neurological signs 
other than increased reflexes throughout his whole body. 

He had evidence of bleeding from his nose, but that was 
not actively bleeding at the time I saw him. There were 
dry blood clots. 

The pulse was 100. His temperature at the time I first 
saw him was 99.4 Fahrenheit. 

Q. Did you attend him from time to time, or was that 
the only occasion you saw him? A. I saw him from time to 
time during his stay in the hospital. 

Q. Will you tell us what his condition was you visited 
him from time to time during his stay in the hospital? A. 
I should say in general that his condition improved. His 
vomiting gradually decreased, although he showed evidence 
of concussion all the way through. At various times 

157 during his stay there he was not completely free of, 
well, disorientation. 

Q. Concussion of what? A. Of his head, brain. 

Q. You say there were times when he was not free of 
what? A. Of disorientation. He might forget something. 

Q. How long did that continue? A. That is hard to say. 
I don’t know. 

Q. When did he leave the hospital, Doctor? A. He left 
the hospital on the 24th of July, the same year. 

Q. Now, Doctor, will you examine that date again when 
you say you first saw him? You say you saw him July 14. 
Examine your records and see what was the date of his 
entry to the hospital. A. The figures pertain—that was 
July 13th? This is dated as of 12:30 a.m., July 13, and I 
saw him at S a.m. on the 14th, not the 13th. 

Q. On the 13th? A. Yes. 

Mr. Beach. We want to offer, if your Honor please, this 
record in evidence. 

The Court. Very well. 
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By Mr. Beach: 

158 Q. Do you have the bill showing the amount paid 
by Mr. Monroe to the Emergency Hospital? A. Yes, 

I have. 

I would like to turn that (record) over to the clerk. I 
have been so instructed. 

Q. How much is that bill? A. The total here shows 
$95.85, paid in full on the 24th of July, 1936. 

Mr. Beach. We offer that bill in evidence. 

Mr. Phelan. I object, if your Honor please, until we find 
out who paid it. I might want to ask Mr. Monroe about it. 
My information is that Mr. Harding left the $56 at the 
hospital that night. 

Mr. Bryan. I think that is correct. 

Mr. Phelan. Mr. Harding paid that. 

Mr. Beach. Mr. Harding left that money there. 

Mr. Phelan. Did vou ever reimburse Mr. Harding for 
it? 

Mr. Monroe. No, I don’t think I have. You see, when I— 
The Court (interposing). Just answer the question. Do 
you owe it to him or did he give it to you? 

Mr. Monroe. No. I owe it to him. He put that up there 
for me to get a room at the hospital. I didn’t have any 
money on me, and my clothes were taken off of me, but I 
didn’t know anything about it at the time. 

Mr. Forbes. You still owe it? 

Mr. Monroe. Oh, yes. 

159 The Court. Do you still object? 

Mr. Phelan. No. That is all right. 

(Said bill, dated July 24, 1936, for $95.85, was received 
in evidence as Libellant Exhibit No. 6.) 

Mr. Phelan. 1 don’t see any necessity for introducing all 
these records in evidence. I have no objection to them. 

The Court. Well, he just offered them in a formal way. 
Mr. Beach. Certainly, with the stipulation that they may 
be referred to if necessary. 

Mr. Forbes. You don’t want to incorporate everything 
into the record. 

Mr. Beach. Oh, no. And the same thing is true with these 
X-ray pictures. 

Mr. Forbes. Yes. 
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The Court. Have you any questions? 

Mr. Phelan. No questions. 

Mr. P^orbes. We would like to get into the record that 
this record shows the condition on discharge “Good.” 

(Witness excused.) 

Thereupon Dr. Daniel L. Borden was produced as a wit¬ 
ness on behalf of the Libellant, and, having been first duly 
sworn, was examined and testified as follows: 

160 Direct Examination 

Bv Mr. Beach: 

Q. Please state your full name. A. Dr. Daniel L. 
Borden; 1835 I Street. 

Q. Will you tell us, Doctor, about your preliminary train¬ 
ing and medical education? 

Mr. Beach. Do you want me to qualify him? 

Mr. Phelan. No. 

Mr. Beach. Let the record show that he has the required 
qualifications. 

The Court. Very well. 

Mr. Phelan. You might ask him what particular field of 
medicine he specializes in. 

Bv Mr. Beach: 

Q. What is your specialty, if any, Doctor? A. General 
surgery. 

Q. Did you treat Thomas K. Monroe in July, 1936? A. 
Yes, sir. 

Q. When did you first see him, Doctor? A. I saw him on 
the morning of July 13,1936. 

Q. Where was he then? A. Emergency Hospital. 

Q. What was his condition when you saw him? A. Mr. 
Monroe was in bed when I saw him, with both eyes quite 
badly swollen, with some hemorrhage into the con- 

161 junctiva of the eye; he was nauseated, head ached; 
evidence of concussion of the brain. 

Q. Did you diagnose it as concussion of the brain? A. 
Well, we made a preliminary diagnosis of concussion of the 
brain with possible fracture of the skull. 

Q. You say you did make that diagnosis? A. A prelimi¬ 
nary diagnosis when the X-ray picture was made. 
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Q. After receiving the X-ray pictures, what was the 
diagnosis? A. After receiving the X-ray pictures, we had 
both his skull and his back X-rayed, because he complained 
of a condition of the back. The X-ray of the spine showed 
no evidence of fracture or dislocation, but the X-ray of the 
skull showed a fracture to the right frontal bone running 
into the right frontal sinus. 

162 Q. I ask you whether or not you considered his 
condition serious, or was it a simple and casual case? 

A. Fracture of the skull is always considered, from a medi¬ 
cal point of view, as being serious. 

Q. Was he conscious or unconscious at your first visit to 
him? A. He was drowsy when I first saw him, but he would 
not answer questions. 

Q. Was he fully conscious, would you say? A. I would 
call him more or less in a semi-conscious condition; that is, 
I could arouse him but he was definitely confused. 

Q. Can you say, Doctor, for how long a period this semi¬ 
conscious or confused state lastes? A. Well, my memory is 
that it lasted from one to three days. He came out of it 
partly at the end of about three days. 

Q. Now, for what period of time, Doctor, did you 

163 see him; I mean, over what period of time did your 
services to him extend in the hospital, as well as out 

of the hospital? A. I saw him in the hospital from the 13th 
of July until the 25th of July, and then he came into the 
office periodically until the 17th of September for my care. 
He has been in the office once since then but not to see me 
medically. 

By the Court: 

Q. Was that date from the 7th or the 17th? A. I saw him 
from July 13th to September 17th. 

Mr. Forbes. And that was 1936. 

The Witness. 1936, yes, sir. 

By Mr. Beach: 

Q. What was his condition when you last saw him; that 
is, on September 17, 1936? A. Well, at that time he was 
complaining of pressure in his forehead when he exercised. 
His right eye did not open quite as well as the left eye. This 
eyelid (indicating) did not open up as well as the left eye- 
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lid, and he complained of pain in the back of the neck and 
was having occasional headaches at that time. 

Q. By the way, what was the condition of this right eye 
during the time that he was under your care? A. Well, 
both the right and left eyes were what we ordinarily refer 
to as a black eye, but the right eye in addition to that had a 
hemorrhage into the conjunctiva; that is, the outer 

164 layer of the eye, the white of the eye. And by hemor¬ 
rhage, we mean bleeding. Some would call it “blood¬ 
shot.’ ’ 

Q. Had that cleared up when he last saw you on Septem¬ 
ber 17th? A. On September 17th that had cleared up, yes. 

Q. Now, Doctor, have you an account there of just how 
much expense Mr. Monroe incurred with you for medical 
services during the period you have described? A. My bill 
to Mr. Monroe was a total of $33. 

Q. Has it been paid? A. It has been paid. 

Q. Doctor, did you tell us with reference to this frac¬ 
ture where it was with reference to the sinus, the right front 
sinus? A. I said the fracture entered the right front sinus. 
Q. Entered the right? A. Yes. 

Q. I don’t know whether you can or not, but you can say 
whether or not this fracture caused any sinus trouble? 

Mr. Phelan. I object to that. There is no statement here 
that this sinus condition which he complained about 
developed on September 17th. 

By Mr. Beach: 

Q. Did he complain of any sinus condition while he was 
under your care, or do you know that? A. The only 

165 complaint, so far as I was personally concerned with, 
was pain over the right side, the site of the fracture, 

which ran into the sinus. 

Q. What I am getting at, Was it or was it not the same 
kind of pain that we ordinarily have in sinus trouble? 

Bv the Court: 

Q. Sinus trouble, I assume, is just a pain in the sinus, 
anyhow. A. Pain over the region of the sinus. 

Q. And headache and pain in the head may be attributed 
to the sinus? A. That is quite right, yes, sir. 

Mr. Beach. You may take the witness. 
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Cross Examination 
By Mr. Phelan: 

Q. Doctor, you testified that your entire bill was $33? A. 
Yes, sir. 

Q. And that includes your services to date? A. Except 
for the bill for testifying here in court. 

Q. Now, let me ask you: You say after September 17, 
1936, he came to your office once. Is that correct? A. 
After, yes, sir. 

Q. And that was not to be treated professionally? A. 
Well, I don’t know whether you would call it pro- 

166 fessionally. That was last night. He came in last 
night. 

Mr. Phelan. That is all, Doctor. 

(Witness excused.) 

Mr. Beach. If your Honor please, I think we ought to 
say to the Court frankly that Dr. Burch cannot say posi¬ 
tively that the trouble which he is treating Mr. Monroe for, 
sinus, came from this injury, because he did not see him 
until perhaps a year afterwards. 

Mr. Phelan. I move that all testimony with respect to 
that condition be stricken, with the incidents involved in it. 
The Court. You say that is Dr. Burch? 

Mr. Beach. He testified he had been going to Dr. Burch 
for treatments, and that was one of the questions. 

Mr. Phelan. And he had his teeth pulled out. 

The Court. That part, if he said anything that contri¬ 
buted to this sinus trouble, will be stricken out. 

Mr. Beach. Insofar as Dr. Burch’s treatment and his bill 
is concerned, for the treatment. 

The Court. What was Burch’s bill? 

Mr. Beach. I think it was $17. 

Mr. Phelan. And there was testimony about having 
teeth pulled out and his tonsils, and the eustachian tube 
blown out. 

Mr. Bryan. It is agreed that goes out. 

The Court. Then, that goes out. 

Mr. Beach. As that was just an explanation to 

167 show what the trouble was. 

Mr. Bryan. That is our case, if your Honor please. 
The Court. Very well. 
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Testimony on Behalf of Respondents 

Thereupon— Captain Philip J. Barbour was called as a 
witness on behalf of the respondents, and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Forbes: 

Q. What is your age and residence, Captain, please? A. 
I am 58 years of age. I live at 1352 Brentwood Road, 
Northeast, Washington. 

Q. By whom are you at present employed? A. The Nor¬ 
folk—Washington Steamboat Company. 

Q. Is that in any way related to the Potomac River Line? 
A. No, sir; not that I know of. 

Q. How long have you lived on the water? A. Well, 
since I was 17 years old. I have been a licensed steamboat 
man for 28 years. I have been in the steamboat business 
for 32 years. 

Q. What nautical licenses do you hold? A. Master of in¬ 
land steamers and pilot on the Potomac River and 
168 tributaries. 

Q. Is that license for limited or unlimited tonnage? 
A. Unlimited tonnage. 

Q. Where was it first issued? A. At Baltimore. 

Q. When? A. I think in 1909 or 1910. I cannot say 
exactly the date the first issue was. 

Q. And it has been renewed under the law every five 
years? A. Every five years. 

Q. W^ere you the master of the steamer POTOMAC here 
involved on July 12, 1936, on the occasion of this excursion 
down the river? A. Yes, sir. 

Q. How long had you been her master prior to that time? 
A. I took charge of her on May 1, 1935. Previous to that 
I was pilot. 

Q. And had served continuously on the POTOMAC ? A. 
Yes, sir. 

Q. Up until the time of this event and afterwards? A. 
Yes, sir. 

Q. July 12, 1936, was Sunday, I believe? A. Yes, sir. 

Q. Were you in command of that vessel on that day? A. 
Yes, sir. 
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169 Q. What do you call this trip that you were on 
from Washington down the river? A. We call it the 

moonlight excursion or the moonlight ride. 

Q. Referring to the incident involved in the collision with 
the launch SEA BIRD, will you tell his Honor just what 
happened with reference to the first movements of your 
vessel? Where was it in the Potomac River that this acci¬ 
dent occurred? A. I was returning to Washington on the 
moonlight trip and I was near Fort Washington. It was 
about 11 o’clock. I was overtaking a launch ahead. I saw 
a launch ahead of us. 

Q. Had you just seen it then? A. I had been seeing her 
some time, away ahead. 

Q. You had seen her before you reached Fort Washing¬ 
ton ? A. But I drew up closer to her at that time. 

Q. Now, at Fort Washington you saw she was ahead of 
you? A. Yes, sir. 

Q. About how far ahead of you? A. About three lengths 
of the steamer, possibly a thousand feet. 

Q. In what direction was she from you with reference to 
your ship’s bow? A. She was off to the right hand possibly 
200 feet on the eastern side of the channel. 

Q. What is that? A. She was possibly 200 feet 

170 off to the eastern side of the channel. 

Q. Now, did you blow to the launch? A. I did, sir. 

Q. How many blasts? A. I blew two blasts. 

Q. Was that when you were a thousand feet apart and 200 
feet to your starboard? A. Yes, sir. 

Q. What did that indicate Mr. Barbour? A. It indicated 
I would like to pass on her port side. 

Q. And what did the launch do? A. She blew two blasts, 
signifying the way vras clear. 

Q. And that you could pass on her port or left? A. Yes, 
sir. 

Q. And did you so proceed? A. I did, sir. 

Q. How far had you gone when you noticed some change 
in the SEA BIRD’S movement? 

Mr. Bryan. Just a moment. I think this man should 
testify rather than Mr. Forbes. 

Mr. Forbes. I am not testifying. I asked him. 
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By Mr. Forbes: 

Q. Did you notice any change in the SEA BIRD’S move¬ 
ment? 

Mr. Bryan. We object to the question as being leading. 

171 Bv Mr. Forbes: 

Q. Well, tell us what happened after you blew your two 
blasts to pass to the SEA BIRD’S port and she blew two 
blasts agreeing to that passage. What did you do and what 
did she do? A. I continued my course. 

Q. You continued your course. A. I gave orders to my 
quartermaster to left the wheel “and give that man all you 
can.” 

Q. That is, by left, go to port? A. Yes, sir. And I pro¬ 
ceeded to go after I blew the whistle. I didn’t change my 
course because I could not. As I drew up closer to the 
launch she commenced to close in on us, close in to port. I 
was standing on the port side of the POTOMAC, on this 
side (indicating) running with it. The quartermaster said, 
“That man is closing in on us.” I gave four bells, which 
was to back my boat and brought her to a standstill. 

The SEA BIRD continued towards me and struck a 
glancing stroke and pulled it around and it went under the 
guards, that is, the overhand of my boat on the starboard 
side, which struck the top of the launch, and my boat con¬ 
tinued backing until the wash of my wheels threw this boat 
out from under my guards. 

By the Court: 

Q. You said you didn’t change your course, but what was 
your expression as to what the SEA BIRD did? A. She 
changed her course to port. 

172 Q. You said “port”? A. Changed her course to 
port, to the left, and headed towards the bow of my 

boat. 

By Mr. Forbes: 

Q. About how far had you gone after you had blown your 
two blasts and she assented with two blasts, before she 
changed her course to port? A. I would say possibly two 
lengths of my boat, or probably two and a half. 


POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 93 

Q. What is the length of your boat? A. 327 or 325 feet, 
I think. 

Mr. Bryan. Before the SEA BIRD changed? 

The Witness. When she started coming toward me. 

By Mr. Forbes: 

Q. Let us see if we can use these models. Illustrate with 
these models the relative positions of the POTOMAC and 
the SEA BIRD at the time you blew the two blasts and 
they assented with two blasts? A. I suppose this is Fort 
Washington, here (indicating). 

Q. Yes. 

Mr. Bryan. I don’t want to be technical, but it seems to 
me that this illustration is of very little aid to the Court on 
account of the relative sizes of toys here. 

The Court. I don’t think it would be of any aid. I have 
got a very good picture of the two ships going along, both 
in the same way, and the SEA BIRD, according to 
173 him, was three lengths from his ship in advance, 
and he sounded a signal that he was going to pass 
to the port side, desired to pass to the port side, and the SEA 
BIRD answered that it was agreeable to pass to the port 
side, and he continued his course straight and he had gone 
about a length when the SEA BIRD changed its course and 
headed into the side of his ship. 

Mr. Forbes. Very well. I just thought it would probably 
be easier to illustrate with these things, but I don’t think it 
is necessary to put that in. 

By Mr. Forbes: 

Q. Now, when he closed in toward you, by turning to the 
left or to the port, did you—First, what lights did you make 
out on the SEA BIRD when you first blew to her? A. One 
white light off the stern. 

Q. When she turned to the left or port, what if any lights 
showed up ? A. I saw her red light. 

Q. That is which side? A. The left side, port side. 

Q. Now, you say you immediately stopped your vessel? 
A. I did, sir. 

Q. Was there any engine movement? A. No, sir. She 
stopped. 
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Q. How did she stop? What bells did you give? 

174 A. Four bells, the emergency signal for full speed 
astern. 

Q. You stopped and backed astern? A. Yes, sir. 

Q. You first gave the stop order and full speed astern? 
A. Yes, sir. 

Q. What was the interval between the two? A. Well, one 
right after the other, four successive bells. That is full 
speed back. 

Q. How did you communicate with your engine room in 
your position? A. We have speaking tubes, an electric 
emergency bell and gong signals. 

Q. How did you communicate these signals? A. With a 
gong signal, rang the gong. 

Q. Who pulled the bells, gave the signals ? A. The quar¬ 
termaster. 

Q. For a full stop and reverse? A. Yes, sir. 

Q. At the time of the collision of the SEA BIRD with 
your vessel, what was the condition of your vessel as to any 
movement in the water? A. Well, I don’t just understand 
you. 

Q. Were you going ahead? 

The Court. Were you going forward? 

175 A. I was going ahead at first, and after she backed 
she was still. 

Q. Well, at the time of the impact. A. Well, she was 
about still, very near. 

Q. Your vessel was about still in the water? A. Yes, sir. 

Q. Then, what did you do immediately after the impact? 
A. Well, the motor boat washed clear and he seemed to 
start his engine and he jumped some distance away and 
stopped. I ordered a boat out. I pulled the signals for No. 
1 boat to be put into the water, which took about a minute 
and a half to get it into the water. That went out in charge 
of Mr. Purcell. I instructed him to go to the boat and make 
a special inspection as to her condition and the condition of 
her passengers. 

Q. What? A. The condition of the boat and the pas¬ 
sengers, and if there was any trouble to take her in tow 
and take off her people. 

Q. How did you communicate that there to launch the 
boat? A. We have regular signals, four short blasts and 
one long. That is an emergency signal. 
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Q. Was that blown? A. Yes, sir. That was for an emer¬ 
gency boat. 

Q. Where were you for half an hour before this accident 
and at the time? A. I had been in the pilot house since we 
turned around. I think we turned around about 10:20 

176 and I was in the pilot house continuously. 

Q. Who was there with you? A. The quarter¬ 
master, and Mr. Purcell, the pilot. 

Q. The quartermaster was named— A. Thomas. 

Q. And the pilot was named— A. Purcell. 

Q. Who took charge of the lifeboat? A. Purcell, the 
pilot. 

Q. Now, when this SEA BIRD turned to the left, to her ' 
port, and came toward you, what did her speed seem to be? 
A. I couldn’t say exactly the speed. She did not seem to 
slacken any speed. It was going about the ordinary speed 
of a launch. I could hardly say, but maybe 9 or 10 miles an 
hour. I couldn’t say what her speed was. Those launches 
make around about 9 or 10, but she didn’t seem to slow 
down any. 

Q. WTiat speed were you making? A. I was making 
about 9 miles an hour. That is our regular moonlight 
speed. 

Q. What is your maximum speed, the maximum speed of 
that boat in miles per hour? A. Sixteen miles. 

Q. It has been testified here that you were making 

177 20. Can you make that? A. I would not like to ride 
her. 

Q. You would not like to ride her at 20 miles an hour? A. 
No, sir; not if she was going 20. 

Q. What part of the SEA BIRD struck the POTOMAC? 
Can you illustrate with these two models? A. From the 
pilot house where I was, it looked to me like it struck near 
the front— 

Mr. Bryan (interposing). I don’t think these exhibits 
are sufficient to illustrate that, the size and shape they are 
compared to these boats. Here is a launch one-eighth as 
long as the steamer, and he brings up here to illustrate a 
boat one-half as long as the steamer, and neither of which 
are built like either boat here involved. 

The Witness. There is where it struck or hit and swung 
around (illustrating). 
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Mr. Bryan. Just a minute, Captain. 

Mr. Forbes. Your Honor, it is always the custom to use 
models without reference to size, and one boat is smaller 
than the other one, but it is merely to illustrate here the 
point of the impact. If Mr. Bryan has any models drawn 
to scale, I would be glad to use them. 

Mr. Bryan. I don’t have any. 

Mr. Forbes. I can get a lot of other models which are 
used in admiralty cases to show this. These are always 
used in these cases. 

178 Mr. Bryan. It is a very poor custom to use models 
that way, of that size. 

Mr. Forbes. If you don’t like these models, I can get 
some others. All I wanted to show is the point of the im¬ 
pact. 

The Court. Well, the ship was 325 or 327 feet long. 

Mr. Forbes. From stem to stern. 

The Court. And it got to a certain place. 

Mr. Forbes. Here are a lot of models, and Mr. Bryan 
can pick out any he wants. There is the biggest boat we 
have and here is the smallest that comes. (Exhibiting 
models.) 

The Court. I don’t think that shows anything. It struck 
it on the side. Did it strike it forward of the wheel or op¬ 
posite the wheel or back of the wheel? 

Mr. Forbes. I want to show how that boat came into her, 
if it came that way, that way, or that way (illustrating). 

Mr. Beach. He can testify where it was. 

The Court. Yes; he can tell that in his own words. 

By Mr. Forbes: 

Q. Well, what part of the SEA BIRD first struck your 
boat? A. As far as I could see, it struck in about this 
shape (illustrating). 

Mr. Forbes. He is illustrating that with his hand. 

A. It was about this way (illustrating). 

Q. It came in like that? 

179 Mr. Beach. Let the witness testify. 

Mr. Forbes. Well, this is the first time in many 
years I have heard of anybody complaining of this illustra¬ 
tion. 
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The Court. I will let you show it if you can get any sense 
out of it. You have got a set of blocks here. Maybe you 
understand them. 

By Mr. Forbes: 

Q. Will you show it on this desk? A. They came in this 
shape. She struck me up about 20 or 30 feet from forward, 
and glanced (illustrating). 

Q. From the stem? A. From the stem; and as it went 
around, glanced around, the overhang of my boat, the guard 
braces which set out under the overhang, struck this eleva¬ 
tion or top of the launch and damaged it, and at that time 
the wheels of my boat had turned back and the wash threw 
this boat from under there. 

Q. Imediately after the SEA BIRD fell alongside in a 
perpendicular line, where was it; abaft of your stern, or 
what part of your vessel? A. Well, she was forward, 
about, of our gangway. 

Q. Where was your paddle wheel with reference to the 
stern of the SEA BIRD, forward or aft? A. It was aft the 
SEA BIRD. The SEA BIRD was forward of the wheels. 

Q. Which paddle wheel was that? A. That was 
180 the starboard wheel. 

By the Court: 

Q. Where are the wheels on that model of ship? A. 
About midship, your Honor. 

By Mr. Forbes: 

Q. Could you see the damage that was done when her port 
quarter came into your guard; was it crushed? A. Yes, sir. 

Q. How many men went out in the lifeboat to investigate 
the collision? A. There were four oarsmen and Mr. Pur¬ 
cell in charge. 

Q. After the SEABIRD struck, as you have indicated, 
and fell against the Starboard side of your ship, what be¬ 
came of her? A. When she washed clear of my boat, she 
started up the engines and jumped possibly 200 feet away 
and stopped off the starboard side of my steamer. 

Q. Now, Captain, after these whistle signals were ex¬ 
changed, or at the time they were exchanged, what was the 
approximate distance between the left or the port side of 
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the SEABIRD and the westerly side of the channel? A. 
Oh, I would say 350 feet, possibly. 

Q. What does your boat draw? A. About SMj or 

181 9 feet. 

Q. By reason of the draft of your boat, were you 
able to navigate outside of the channel? A. No, sir. 

Q. If you recall, what were the soundings to the westerly 
of that channel ? A. Westerly of the channel it conies up to 
about two feet. 

Q. And to the east ? A. It comes up practically the same 
thing on the east side, 2 or 3 feet to the flats. 

The Court. What was that question? 

Mr. Forbes. The soundings to the westerly and also to 
the easterly of the channel were 2 feet. As a matter of 
fact, the map shows 2 to 3 feet. In other words, he was 
limited in his navigation to the channel and cannot go out¬ 
side of it or he would be up on the ground, on the flats 
there. 

The Court. You spoke of the channel, of the position of 
the channel. How wide was that channel at that point? 

Mr. Forbes. About 750 feet. I think that was testified 
to by somebody. 

Mr. Bryan. I don’t think so. 

By Mr. Forbes: 

Q. What was the width of the channel, if you recall it? 
A. Around 750 feet. 

Q. How close after you blew your two whistles— 

182 how close at the time of the impact was your port 
side from the westerly side of the channel? A. 

About, possibly, the width of the ship. 

Q. And the width of that ship? A. About 70 feet, 60 
or 70 feet; I don’t remember which. 

Q. What was your position with reference to black spar 
buoy No. 51? A. Well, I will say about two-thirds of the 
way from 49 to 51, and after my boat stopped and the tide 
twisted her around cross-wise of the channel, I was along¬ 
side of 51 when I looked out on that side. 

Q. What did black spar buoy 51 mark? A. It marks the 
westerlv side of the channel on the edge of the flats. 

Q. Could you go to the westerly of the black spar buoy? 
A. No, sir. 
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Q. Why not? A. There is no water there. It is only 2 
or 3 feet. Only 2 or 3 feet of water is all there is on that 
side of it. 

Q. What time was the collision? A. 11 o’clock. 

Q. When did you start again up the river? A. At 11:18. 

Q. Then you only stopped by reason of this collision 
some 18 minutes? A. Yes, sir. 

183 Q. Which boat went up the river after the collision 
first? A. The SEA BIRD. 

Q. Did you pass her again? A. Yes, sir. 

Q. Did you have any difficulty passing her at that time? 
A. No, sir. 

Q. Now, did you see Mr. Monroe when he was brought 
back to the POTOMAC? A. I saw a gentleman in the 
stateroom. I didn’t know his name at that time. I found 
out afterwards it was Mr. Monroe. 

Q. Do you recognize the gentleman here as the Mr. Mon¬ 
roe (indicating)? A. I couldn’t say whether that is the 
man or not. They had him in there giving him first aid. 
And after putting under way, I turned him over to the help 
and they were taking care of him. They were giving him 
first aid. He was standing over there at the wash bowl 
washing his face. 

Q. Who was there with him? A. Well, there was the in¬ 
jured man, and Mr. Wills was in there with him. I don’t 
recall just exactly all that were there. I went back to the 
pilot house to go ahead to get home. 

Q. You left at 11:18. What time did you get to your 
dock? A. 11:58. That is what my log shows. 

Q. Was the SEA BIRD proceeding up-river after the 
event under tow or under its own power? A. Under 

184 its own power, sir. 

Q. How was the wind at the time of the event? 
A. The wind was astern, very ligh. 

Q. How was the tide? A. Up tide. 

Q. How was visibility? A. Very good. 

Q. What lights did you have burning? A. I had all the 
running lights burning, all the regulation lights, and there 
were lights all over the boat. It was lit up like a church 
both going and coming, besides the running lights which 
were burning clear. 
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Q. What were the running lights ? A. Well, I had a white 
light on the bow and three lights on the stern and a red port 
light and a green light to the starboard. 

Q. How many passengers did you have aboard that 
night? A. I couldn’t recall exactly. Probably live or six 
hundred; maybe more, maybe less. 

Q. With reference to the speed of the SEABIRD when 
she turned to you, I don't ask you to estimate the miles, 
but was she coming slow, fast, or medium speed when she 
turned in toward you? A. I couldn’t say. I would 

185 say she was making her regular speed. I don’t think 
she had slowed down. Those launches make around 

9 or 10 miles an hour, possibly. 

Q. That you don’t know definitely, except it was making 
its regular speed? A. 1 don’t think she was slowed down 
any. 

Q. Was there any indication of her slowing down? A. 
No, sir. I didn’t see any indication when she pulled to port 
side. 

Q. No indication? A. No, sir. No indication of slowing 
up. 

Q. Were the running lights, the lights that you had, were 
they properly burning at the time? A. Yes, sir; they were. 

Q. Did you at any time see the starboard light of the SEA 
BIRD? A. No, sir. 

Q. Was it possible in order to avoid the collision for you 
to have sheered off further to port than you did when you 
stopped? A. No, sir. I couldn’t sheer off any further. 

Q. Were there any boats anywhere in the vicinity at the 
time of the collision? A. No, sir; no sign of any. 

186 Mr. Forbes. The witness is with you. 

The Court. Let me ask him a question before you 

begin. 

By the Court: 

Q. This channel is a little over 700 feet wide at that point 
there? A. Yes, sir. 

Q. And your purpose was to pass on the port side or left 
side? A. Yes, sir. 

Q. And you were only about 100 feet from the vessel, the 
SEA BIRD, and the west shore of the channel; that is, 
the west edge of the channel. Is that correct? A. I couldn’t 


POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 101 


say that is correct. I said it was 200 feet more easterly of 

me and I was on the westerlv side of the channel. 

* 

Q. You were trying to pass on the left? A. Yes, sir. 

Q. Now, what was the distance between the position of 
the SEA BIRD in the channel with respect to the west side 
of the channel ? A. Possibly 350 feet between him and the 
west side of the channel. 

Q. Well, how deep is that channel? I understood you to 
say the channel was 2 to 4 feet deep. A. The channel runs 
from 30 to 90 feet. 

187 Q. You go out of the channel immediately? A. It 
comes right up. 

Q. And it is only 2 to 4 feet there? A. That is right, 
your Honor. 

Mr. Beach. That shows on this map, your Honor. 

The Court. I never learn anything from a map. I can¬ 
not even follow a road map. 

By the Court: 

Q. There were 200 feet west to the SEA BIRD when you 
gave the signal; is that correct? A. Yes, sir. 

Q. And you were asked if you could have gone any fur¬ 
ther port, or to the west, when you were passing and you 
said “No.” Why couldn’t you? A. If I had pulled west¬ 
ward any further I would have run into the flats there at 
51 buoy. 

Q. The point I had in mind is, it doesn’t take 200 feet for 
—what is the beam of vour boat? A. About 60 or 70 feet. 

mi 

Q. 1 am trying to get in mind what the situation was. 
There was 200 feet clearance, anyhow? A. Yes, sir. 

Q. Now, a boat the size of your boat, going 9 or 10 or 
11 miles an hour, within what space can it be stopped and 
come to a standstill? A. In an emergency of that 

188 kind it can be stopped in one length at that speed. 

Q. And that is 350 feet? A. Yes, sir. 

The Court. Very well. That is all. 

By Mr. Forbes: 

Q. You were not making full speed then, your maximum 
speed? A. I had slowed down at Fort Washington, which 
we always do on account of the Government boats there. 
We slowed down for Fort Washington and the wharf. 
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When I rang up to pass the wharf the SEA BIRD was 
ahead of us quite a distance. 

Q. What was your speed when you went by those two 
places? A. As 1 said, about 9 miles, because she had not 
gathered full headway. She was making about 9 miles. 

By the Court: 

Q. You were going faster than the SEA BIRD was? A. 
Yes, sir. 

Mr. Forbes. That is all. 

189 Cross Examination 

Bv Mr. Brvan: 

Q. Captain, you say you docked your own boat at 11:58? 
A. Yes, sir. 

Q. And you started, resumed your course up the river at 
about 11:18? A. Yes, sir. 

Q. It took you 18 minutes? 

The Court. No; that would be 40 minutes. 

By Mr. Bryan: 

Q. I mean, it took IS minutes during the stop? A. Yes, 
sir. 

Q. How far was buoy 51 up to Washington? A. About 
5VL» miles. I mean about 10*4 miles. 

Q. 10VI* miles? A. Yes, sir. It is 11 miles to Fort Wash¬ 
ington. 

Q. It is not a direct line? A. Not down the river channel. 
Mr. Forbes. It is the river channel, you say? 

The Witness. Yes, sir. 

Bv Mr. Brvan: 

•> V 

Q. How long did it take you to dock? A. Why, possibly 
two or three minutes, maybe, after I stopped I was at the 
dock. 

190 Q. How long did it take you to get under way when 
you started at 11.T8? A. Oh, the engineer had to 

start his engines and go up the river. 

Q. So you made the 11 miles— A. (Interposing) Yes, 
sir. 

Q. Rather, it took you 40 minutes; you got under way 
and made 11 miles and took time to dock? A. Yes, sir. 
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Q. You did all of that in 40 minutes? A. Yes. 

Q. Did you stop at Alexandria? A. No, sir. 

Q. What time were you due in Washington according to 
schedule? A. 11:45. 

Q. Now, Captain, 1 understood you to say that just be¬ 
fore the collision you saw the SEA BIRD and it was in 
midstream, about midstream. A. I said it was on the east¬ 
ern side of the channel. 

Q. On the eastern side of the middle line of the channel? 
A. Yes, sir. 

Q. And it was then about a thousand feet ahead of you? 
A. Yes, sir. 

Q. And you were 200 feet to her port? Yes, sir. 

191 Q. Is that right? A. Yes, sir. 

Q. So that you were then a little over to the port 
side of the channel? A. Yes, sir. 

Q. Now, you were going, you estimated, about 9 miles an 
hour? A. Yes, sir. 

Q. And you say the SEA BIRD was going about the 
usual speed of 9 or 10 miles an hour? A. I said that is 
what those launches made. I couldn’t estimate her speed. 

Q. I understood you to say— A. (Interposing) Possibly 
9 or 10 miles an hour, so far as I could say— 

Q. I understood you to say that it was going— 

Mr. Forbes. Wait a minute. Let the witness answer. 

A. I said possibly 9 or 10 was about the usual speed of 
those launches. I couldn’t estimate her speed going ahead 
from me. I said possibly. 

By Mr. Bryan: 

Q. I thought you said that was her usual speed. Didn’t 
you say that she was going about her usual speed? A. 
About her usual speed. I don’t know what her usual 

192 speed was. She had not slowed down when I saw her 
pull toward me. 

Q. Were you overhauling her pretty fast? A. No. Iliad 
been seeing her since passing Marshall Hall. I had been 
overhauling her very slowly. 

Mr. Forbes. Since when? 

The Witness. Marshall Hall. 

The Court. He is examining the witness. Let him ask 
the questions and don’t interrupt. 
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Mr. Forbes. I dicl not hear the witness. That is the 
reason why 1 was asking him. 

By Mr. Bryan: 

(*). You were going at just about the same speed, or may¬ 
be slightly a greater speed than was the speed of the SEA 

BIRD? A. Possiblv. Sure. 

* 

Q. Why did you attempt to overtake her ? A. Why did I 
overtake her? 

Q. Yes. A. I was going to Washington. 

Q. And you were overhauling her pretty fast? A. Xo. 

Q. Your speed was approximately the same? A. Ap¬ 
proximately the same. 

Q. Did you make a report of this accident to the United 

States Local Inspectors of Steam Vessels in Balti- 
193 more? A. Yes, sir. 

Q. I will ask you if this is your signature and if 
this is the report you made. 

(The witness examined a paper.) 

The Court. Is that your signature ? 

A. That is my signature: yes, sir. 

Bv Mr. Brvan: 

* V 

Q. Is that the report that you made? A. That is part 
of it. 

Q. See if the front page is not the rest of it. A. I guess 
that is the report I made. That is my signature. 

Q. I don’t want you to guess at it. I want you to tell 
me whether or not it is. A. Well, I couldn’t say yes unless 
I compared it with my report, the duplicate that 1 made of 
this report. 

Q. Didn’t you make this report? 

Mr. Forbes. Well, he made that. 

Mr. Bryan. Let me ask the questions. 

A. I say that is my signature. That is my report. 

By Mr. Bryan: 

Q. Why did you have some doubt until your counsel in¬ 
terrupted? A. This is my signature, but I cannot swear 
that those are the identical words unless I refer to the draft 
that I made of it. This was written on a typewriter. 
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194 Q. Did you write it? A. I didn’t write it. 

Q. Did you dictate it? A. I dictated the draft of it. 

Mr. Bryan. Will counsel concede that is the letter? 

Mr. Forbes. Let me see. I think it is. 

Mr. Bryan. You just told the witness it was. 

Mr. Forbes (examining paper). I admit he signed it, 
that it is his. 

The Witness. Anvthing I signed I must have written. 

t> O 

Mr. Forbes. Yes, that is it. 

Mr. Bryan. If your Honor please, this is the original 
record of the Inspectors in Baltimore. I would like to re¬ 
turn it to them. I have a copy of it here, if we may use it. 

Mr. Forbes. No objection, sir. 

Mr. Bryan. We offer in evidence a certified copy of a 
letter dated July 13,1936, from Potomac River Line, signed 
by Philip J. Barbour, on the stationery of the Potomac 
River Line, Incorporated, and addressed to the U. S. Local 
Inspectors of Steam Vessels at Baltimore, to be marked as 
Libellant’s Exhibit No. 7. 

(Said letter, dated July 13,1936, was marked “Libellant’s 
Exhibit No. 7,” and received in evidence.) 

195 By Mr. Brvan: 

Q. Captain, you say he started up his engines. Can you 
say to this Court that his engines were ever cut off ? A. I 
could not. 

Q. What did you mean by saying that he started up his 
engines? A. Well, he must have thrown his clutch in to 
start off. He must have put his clutch in. He jumped away 
from the boat. 

Q. Can you tell this Court that the clutch was ever out? 
A. I couldn’t; no, sir. 

Q. So you don’t know whether he put it in gear or 
whether the engines were cut out or were not? A. I know 
that he jumped away from the boat with a rush. 

Q. Now, your vessel is 327 or 328 feet in length, is it not? 
A. Yes, sir. 

Q. And the SEA BIRD was something like 38 or 40 feet 
in length ? A. I don’t know that. 

Q. All right, now. You were passing up the channel and 
the SEA BIRD is 200 feet to your starboard and was east 
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of the mid-channel and you were 1000 feet behind? A. 
That is right. 

Q. Xow then, the SEA BIRD at that time was headed 
directly upstream and you were headed directly upstream? 
A. That is right. 

196 b>. It was going slightly faster than—1 mean, you 

were going slightly faster than he was going? A. It 
must have been; it was overtaking her. 

Q. Didn't you testitiy before the Local Inspectors that 
you were going slightly more than it; it was going at a 
slightly less speed than you were going? A. It had to be. I 
was overtaking here. 

The Court. You are not answering the question. You 
testify to facts and not the logic or reasoning. 


By Mr. Bryan: 

Q. Didn't you testify before the Inspectors that she was 
going at a speed slightly less than yours? A. I guess I 
did, if you have got the record. I couldn’t remember every¬ 
thing I said. 

Mr. Forbes. In fairness to the witness, Mr. Bryan should 
call the witness' attention to his signature, but to summarize 
the answers he gave, I don't think is fair. He has a copy of 
the record and he can read the question to the witness and 
the witness’ answer, and then ask him if lie said that. 

Mr. Bryan. All right, 1 will do that. 

The Court. He may be laying a ground to impeach him, 
but I think this is proper cross examination. 


Bv Mr. Brvan: 

* * 

Q. According to your report, you say that, “After 
197 going about one and one-half lengths of the 
POTOMAC it was noted the launch was closing in on 
the starboard side of the POTOMAC.” A. That is right, 
sir. 

Q. While you were going that one and one-half lengths, 
which is about 500 feet, the SEA BIRD was still going up¬ 
stream, wasn’t she? Up to that time she had not changed 
her course? A. Not until I discovered her pulling over 
toward the steamer, no. 

Q. When you noted it, was that at the time she started to 
change her course? A. Yes. 
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Q. You had gone one and one-lialf lengths at that time? 
A. Yes, sir. 

Q. With the speeds slightly different, the distance be¬ 
tween you at that time then remained about the same, didn’t 
it'?* That is, a thousand feet ahead of you, or slightly less, 
and 200 feet to your starboard? A. No. 

Q. Is that right? A. No. I was closing up on her stern, 
closing up behind her. 

Q. Only slightly? A. Slightly; yes, sir. 

Q. But it was still keeping that distance to the starboard 
of vou? A. Yes, sir. 

198 Q. Now then, she started turning in and was 200 
feet to vour starboard and was slightlv less than a 
thousand feet ahead of you. Now, if those are the facts 
as you say they are, Captain— A. (Interposing) I say 
this— 


Q. (Continuing) Wait a minute. And the speed of the 
SEA BIRD was slightly less than your speed, why was it 
she did not clear your bow before you got up there, because 
she had to go only 200 feet and you had to go some 900 feet? 
Mr. Forbes. I object to that. v 
A. That question is very confusing, Mr. Bryan. I stated 
that I was approximately a thousand feet, or three lengths 
of my boat, away from the SEA BIRD when I blew my 
whistle, and I had gone a length and a half before she 
started to change her course, and that wouldn’t make a 
thousand feet. 


By Mr. Bryan: 

Q. It was going ahead, too, wasn’t it? A. Oh, yes; I 
guess it was. 

Q. She did not slacken her speed, to your knowledge? A. 
Not to my knowledge, no. 

Q. Now then, at what angle did she approach, according 
to your testimony? Did she turn sharp, at a 90-degree 
angle, or approximately? A. I couldn’t say. I know she 
turned to an angle so that I could see her red run- 
199 ning light on the port side coming to the boat. That 
is all we have to go by, is our running lights. 

Q. According to you, she struck your boat forward of the 
forward gangway, didn’t she? A. Yes. 
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Q. When she struck that, at what angle was she coining? 
Was she directly against the boat ? A. It was coining about 
that shape, if I may show it with my hands (illustrating). 

Bv the Court: 

Q. Right at right angles. A. She struck it a glancing 
crack and bounced away, like that (illustrating). 

By Mr. Bryan: 

Q. You watched her from the time she started, as you 
say, approaching: you could tell that with your eye? A. 
Yes, sir. I was looking at her all of tin* time. 

Q. And in the course of going 200 feet, did she sharpen 
that turn in going, or did it stay about the same angle? A. 
Why, sin* sharpened her turn to head for the boat. I was 
backing my boat as soon as 1 discovered her coming toward 
me. I backed my boat full speed, and lie pulled right 
around and struck the boat like that and bounced off (illus- 
t rating). 

<^). Let me read this report: 

“After going about one and one-half lengths of 
200 the POTOMAC it was noted tin* launch was closing 
in on the starboard side of the POTOMAC. The 
POTOMAC was immediately stopped and the engines re¬ 
versed." 

Is that right ? A. That is right. 

( t ). And. “The launch continued to come towards the 
POTOMAC when she struck that vessel on the starboard 
side about 20 foot from the bow and was caught under the 
guard near the forward gangway forward of the paddle 
wheel where at which time and point the backwater of the 
paddle wheel, due to the engine backing, threw the launch 
clear of the guard." A. That is right. 

( t ). Now, at the time you reversed your engines you had 
gone one and one-half lengths ? A. About that. 

(,). According to vour tostimonv. A. 1 had gone one and 
one-half lengths when I discovered her coming toward me. 

(,). And vou immediatelv reversed vour engines ? A. Yes, 
sir. 

( t ). And immediately stopped? A. ^ es, sir. 
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Q. She came to a stop after you had been going approxi¬ 
mately one and one-half lengths? A. That is right. 

201 Q. So that you went one and one-half lengths up¬ 
stream, which was about 500 feet, wasn’t it? A. 

Well, I couldn't say 500 or 300. 

Q. Your boat is 387 feet long. 

Mr. Forbes. Xo, 327. 

By Mr. Bryan: 

Q. 327 feet. And one and one-half lengths would be 
about 500 feet; is that right ? And you reversed your en¬ 
gines after going 500 feet or GOO feet, approximately; isn't 
that right? A. Well, I couldn’t say how many feet. 1 said 
approximately a length and a half of the boat. 

( L h Xow then, you could stop your boat by throwing the 
engines into reverse within a length of it? A. That is right. 

( t ). So that you could stop your boat after going a length 
and a half within another length of the boat, could you not ? 
A. Yes, sir. 

So that if you could do that, you could have stopped 
that boat after going two and a half lengths, couldn’t you? 
A. Yes, sir. 

202 ( c ). And you would not have to go up to the point 
where the SKA BIRJ) was when you first saw it, 

because it was a thousand feet ahead, according to your 
testimony; is that right? A. Well, il is a hard matter to 
estimate distance that way. unless you take a scale and 
scale off the position. 1 said approximately. I wouldn't 
undertake to say it was exactly one and a half or two 
lengths. I said approximately. 

( L ). Xo, you didn’t do that, but you gave the Local Inspec¬ 
tors that very statement in that question. A. 1 said about 
a length and a half. 

Q. Yes. You gave it in your re*port of July 13th, and 
you gave the same thing in your testimony you gave the in¬ 
spectors. Is that right? A. Absolutely. 

< x h You didn’t tell them then that there was any variance 
in the estimate? A. They never questioiicd me about vari¬ 
ances. I said about. 

(J. About a length and a half, and it took you two lengths 
before you reversed. And you went another length when 
she stopped? A. Yes. 
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Q. And that would have boon OS feet, and von hadn't vet 
gotten to the point where the SKA BIRD was if she had 
stopped right when you first saw her. A. I was still 
20.‘> coming up behind her. 

( t ). And the SKA BIRD was still going up the 
river? A. It was going across the river when she pulled 
toward me. 

( t >. She didn't start that until you had none one and a 
half lengths. A. I had u - one one length before she not to me. 

Q. So, according to your testimony, if it happened as 
you say, you never would have reached it. A. I didn’t 
reach it. She reached me. 

Q. Did she turn around and come— A. (Interposing) 
Came straight to me, and when she reached me she hit a 
point quarter like and bounced off. 

Q. Captain, doesn’t your company boast that the PO¬ 
TOMAC is the speediest thing on the river? A. You will 
have to ask the manager that. 

Q. I ask you if you don’t know that. A. I don’t know 
that for a positive fact; no, sir. 

Q. You don’t? A. No, sir. 

Q. You were the over-taking vessel? A. Yes, sir. 

Q. And under the pilot rules you knew it was your duty 

to keep clear of the over-taken vessel, did you not? A. 

There is a rule. Read the rule and see what it savs. 

* 

204 Q. I ask you now as a witness attempting to qual¬ 
ify as an expert navigator on inland waters, if you 
don’t know that it is the duty of the over-taking vessel to 
keep out of the way of the over-taken vessel. A. Abso- 
lutelv ves, if vou want it answered that wav. 

Q. Captain, in your testimony before the Local Inspec¬ 
tors, you wore asked this question. 

Mr. Forbes. What page? 

Mr. Brvan. Page 16. 

By Mr. Bryan: 

Q. You were asked this question: 

“Q. Did you at any time see the side lights? A. Just 
before the collision I saw her red lights.” A. Yes, sir. 

Q. Did you tell me a minute ago that you saw her red 
light when she started approaching? A. 1 don’t remember 
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telling you that. 1 said I saw her red light before she hit. 

Q. Before she hit? A. Yes, sir. 

Q. And you saw her just before the collision, you saw 
her red light? A. Well, what 1 meant to say was just be¬ 
fore. 

Q. I am asking you what you meant. A. I meant just 
before she got to the boat. 

20b ( c ). Just before the contact was made. A. Before 

she hit I seen her red light. 

Q. If she had been approaching all the time, you would 
have seen that red light from the time she started across 
your path? A. Tt depends on the angle. 

( t ). You said it was a 90-degree angle when she hit, and 
she didn’t change her course during that course of ap¬ 
proaching? A. 1 don’t know whether she did or not. I 

couldn't saw 
% 

Q. I am asking you. A. I am positive she changed her 
course from the regular course, but T couldn’t say whether 
she changed it backwards or forwards. 

Q. You know in general, that an over-taking vessel can 
see the red port light of the over-taken vessel when the 
over-taking vessel gets two points abaft the beam of the 
over-taken vessel? Don’t vou know that to be a fact? A. 
Oh, ves. 

7 V 

Q. That is a fact? A. Sure; and that is the law. 

Q. That is when the boats are going in the same direc¬ 
tion? A. That is right. 

Q. If the boat to your starboard changes her course, 
ports over to your side, you can see that red light sooner, 
can’t you? A. I suppose so. 

206 Q. If she was approaching all this time, why didn’t 
you see the red light until just before you came to¬ 
gether? A. Well, I might have discovered it before they 
came together, but I said just before they hit. I couldn’t 
say when she first changed her course. 

Q. You couldn’t see it then? A. When she first changed 
her course, no. 

Q. Were you in the pilot house? A. Yes, sir; I was in 
the pilot house. 

Q. What part of the pilot house were you in? A. I was 
standing on the port side near the window where we al¬ 
ways run a watch. And when I blew the whistle— 
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Q. (Interposing) T am asking you where you were. A. 
The port side window, and when I discovered it I walked 
to the starboard window to take a better view of the loca¬ 
tion, and I saw her coming and ordered the four bells, to 
stop and back up. 

Q. As I understand your report, it is a fact that the PO¬ 
TOMAC 1 was immediately stopped and the engines re¬ 
versed upon your seeing her approach, and I understood 
your testimony this morning was that the POTOMAC was 
at a standstill when the SKA BIRD came in contact with 
her. A. I said practically a standstill. I didn't say an 
absolute standstill because that would be absurd for me to 
say that. 

207 Q. Was she moving forward or going astern.' A. 

Why, she was not moving forward. She must have 
been moving forward some when the impact came, if it 
was moving any. I know I ordered it stopped and we 
launched the lifeboat. 

(,). Well, can von sav whether it was moving forward or 
astern? A. I can't say whether it moved forward a foot 
or whether it moved forward ten feet, or whether it was 
moving any at all. 1 said it was at practically a standstill. 

g. Practically at a standstill when tin* prow of the SKA 
BIRD came into her starboard side? A. 1 said when the 
impact came. 

g. If it was practically stopped, what motion was there 
to throw the stern of the SKA BIRD around under the 
guard rail of the POTOMAC? A. Tin* hatchway of the 
SKA BIRD hit a glancing blow and bounced around that 
wav (illustrating). 

g. The hatchway of what ? A. The SKA BIRD. 

g. Were your paddle wheels reversed at that moment ? 
A. Yes. 

g. And your water would have thrown the SKA BIRD 
off? A. It did, linally. 

g. Why not in the beginning? A. I suppose it 
2<>S was too far forward or too faraway from the wheels, 
that she didn't get the force of the water until the 
wash went forward. 

g. You are guessing at that. A. 1 consider that from the 
time it had been backing. 
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Q. But there was no forward motion of your boat that 
would drag her around? A. 1 don’t think so. 

Q. Then, if there was no forward motion of your boat 
that would drag her around, and your boat was in reverse, 
at practically a standstill, why wasn't it that your boat did 
not pull away from her or run over her? A. She did pull 
away, but the launch came around under the guard rails. 

Q. But if your boat was at a standstill, it had no force 
to crush her canopy top even though she lloated under the 
guard rail. A. Maybe the force of the little boat hitting 
our boat and going under, is the way l figure. 

Q. The little boat backed under there? A. When she 
went around under there. 

Q. But there was no force to knock off the canopy. A. 
When it hit up against the side the canopy hit the guard rail 
and hung under it that way (illustrating), when she went 
around under the guard. 

209 ( t ). Xow, Captain, in your report, you say, “The 
launch continued to come toward the POTOMAC 

when she struck that vessel on the starboard side about 20 
feet from the bow and was caught under the guard near 
the forward gangway." Is that right? A. That is right. 

( t ). You didn't say anything about her stern swinging 
around under the guard rail in that report, did you? A. 
It was in under the guard rail. It was swung around and 
came under the guard rail. 

( t ). .lust a minute. You know the bow of the SKA BIBD 
was not high enough out of the water to strike* your gang¬ 
way guard. A. The bow never hit the gangway guard. 

( t ). I ask you if you don't know as a fact that the bow of 
the SKA BIBI) is not high enough to come in contact with 
the guard under the gangway. A. Absolutely not, and it. 
never did come in contact with it. 

Q. Why, in your report didn't you say something about 
the sterm of the SKA BIBD swinging around under the 
uiiard? A. 1 think I explained it there as far as I could, 
that she swung around and got under the guard and it 
shoved the canopy off. 

( t >. 1 will show you the report. 

210 Mr. Phelan. Wouldn't it be better to read the re¬ 
port to the Court or show it to 1 lie Court ? 

Mr. Brvan. If lie wants to hear it. 
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A. All right, sir. 

Mr. Bryan. I asked this witness if he can explain why— 

Mr. Phelan (interposing). You are talking about the re¬ 
port, now? 

Mr. Bryan. It is in evidence. 

The Court. I don't care about that. My idea of cross- 
examining—we have all been trying to see whether he is 
testifying the same here as he did in his previous report. 

Mr. Bryan. Exactly. 

The Court. And if vou are going to have statements— 

Mr. Phelan (interposing). Your Honor, the report 
speaks for itself. 

The Court. I understand that. 

The Witness (examining the report). 1 cannot set* any¬ 
thing here. 

By Mr. Bryan: 


Q. There is nothing in that report, is there? A. T can¬ 
not see anything there that conflicts with my view, in my 
opinion. I made that report as near as 1 could. 1 said it 
struck and swung around under if, and when she struck the 
guards caught it under there, and when she swung around 
is when she caught. 

( t ). But you said nothing in your report about 
211 swinging around. A. Xo, not about swinging around, 
but it was caught under the guards. 

( t ). Xow, Captain. I understood you to say in your direct 
testimony that after the blowing of the whistles of your 
boat and the acknowledgment of the* SEA 111 Bl), that you 
continued your course. A. Yes. sir. 

0. Straight ahead? A. I did. 

O. I ask vou if vou did not testifv, on page Hi, before the 
Inspectors, in this way: 

“Q. When you blew tin* two whistles to the SEA BIRD 
did you change your course? A. I told my quartermaster 
to pull to port until he brought River View light on star- 
hoard bow." A. That is right. That order was given 
when ! blew the whistle. 1 didn't change it after the whistle 
was blown. 

O. That is the point you make now? A. Yes. sir. I blew 
that whistle and said. "Left your wheel and keep that light 
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on your starboard and give that fellow plenty of room, all 
you can." 

Q. And that was done simultaneously witli the blowing 
of the whistle? A. Simultaneously with the blowing oi the 
whistle; yes, sir. 

212 Q. And when you blew the whistle it was a thou¬ 
sand feet ahead of you and 200 feet to starboard. 
Why did you want to port your boat if yon had all ot 200 
feet to starboard between you and the SKA BIRD.' A. 
Because we are always having trouble with those little 
boats, and we always give them all the room when we pass 
them in a close place. 

Q. That is your explanation ? A. That is right. 

Q. Although he was 200 feet starboard? A. And if he 
had held his course at the time there would not have been 
any collision. 

( t ). You were somewhat worried about him? A. I was 
not worried, but you never know what they are going to do. 
If he had held the course there was plenty of room. 

(). At that time there was no indication from the SKA 
BIRD then that she was going to leave you pass on the 
port side? A. Why. it would not be reasonable to run 
close up to him after he gave a clear order to keep away 
from him. 1 would have been practically right on top of 
him. 

The Court. Will you read that question again? 

(The pending question was read by the reporter as above 
recorded.) 

Mr. Bryan. I will ask the question over again. 

2id By Mr. Bryan: 

{). When you blew the two whistles, you say you simul¬ 
taneously pulled to port ? A. Yes. 

c. And at that time the SKA BIRD had not acknowl¬ 
edged your signal to say whether you could go by? A. She 
answered my whistle. She answered with two whistles. 

Q. You told me a minute ago that you ported right after 
vou blew the whistles, or before or simultaneously with it. 
A. Well, maybe I just didn’t understand what you meant 
when you said simultaneously. I blew the whistle and when 
the other boat answered immediately I said, “Lett your 
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wheel ami keep that li.nht on your starboard.” 1 said, 
“Give that man all the room you can.’’ 

( L ). Did you briii"; your boat to port before you blew the 
whistle? A. It was after I blew the whistles. 1 didn’t 
chan,tie my course after the whistles came back. 

The Court. I asked vou if vou didn’t keep a straight 
course after you not the signals. 

Mr. Bryan. Xo, he said he kept his straight course. 

The Court. Well, that is what he said. 

Mr. Bryan. Let me see if I understand you. 

The Court. He said all alonn. he said to keep a 

214 straight course. Now, your last (juestion was. Did 
he n‘ivc the order to no to port at tin* time he blew 

the sinual, or after blowing the signals, and he said after 
he blew the sinuals. 

The Witness. Here is the way it happened, if I minht 
explain it. May I explain it? 

The Court. I just want to net it straightened out. Then, 
if lit* did that, he didn’t keep the course he was on when 
he nave the sinuals. 

Mr. Forbes. Now, your Honor, the situation was this— 

The Court (interposinn). The whole point is this, that 

he was tryinn to no by when he nave the order to no port. 

Mr. Brvan. Yes, exactlv, sir. 

• • • 

The Court. And whether it was before the whistle was 
niven, at the time the whistle was niven, or after the whistle 
was niven—I understood him to sav after the whistle was 
niven. If he did that after, he did channe his course. I 
don't know. 

By Mr. Bryan: 

Q. Xow, if you nave tin* whistle—I mean, if you nave the 
order to port your boat after blowinn the whistle, the two 
whistles, that chalined your course, did it not? A. How is 
that ? 

( c ). If you nave the sinual to port your boat after you 
blew the whistle, that had the effect of channinn the course 
of your boat after you blew the whistles, didn't it? A. Ab¬ 
solutely it did. 

215 ( t >. Then, why did you testify in the be.ninnin.n that 
from the time you blew the whistle you never 

chan.nod your course? A. I testified to the facts, that I 
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blew the whistle and when the whistle was answered, one 
after the other, I said to my quartermaster, “Left your 
wheel and briny; that light to your starboard side", and 
from that time that boat’s course was in fact changed to 
port. 

Q. Now, you say you changed your course after receiv¬ 
ing the signal from the SEA BIRD? A. The whistles were 
all blown, one after the other. 

Q. Where was the River View light before you asked 
your helmsman to keep it on your starboard quarter? A. 
Where it belonged, on the port side of the flag pole. 

Q. On the port side? A. Yes, sir. 11 was on the port 
side of the Hag pole, which we retained running there. I 
told him then to “Left your wheel and bring that light on 
your port side and give that fellow plenty of room." That 
was all the room I could give him. 

( t >. So that the River View light was on the port side of 
your Hag pole? A. And it stayed there. That was our 
course. 

216 ( t ). That was your course ? A. That was our course 

at the time that we blew the two blasts, and at the 

time— 

( t ). (Interposing) The SEA BIRD blew? A. And you 
see, when I came through Fort Washington I made that 
turn. My course was to River View on the port, but that 
is the course through there, the way that it is made. 

Q. I asked you where the River View light was before 
you ordered the helmsman to put it on your starboard 
quarter. A. Oh, I misunderstood you. 

Q. You told me that it was on the port of the flag pole. 
A. That was on the course I had. It should have been on 
the port of the Hag pole. 

Q. Now, you were on the bridge? A. Yes, sir. 

( t ). And you say you couldn't say where that light was? 
A. I couldn't say where it was. You see, wo were making 
that— 

Q. (Interposing) Wasn't it your duty to see where the 
light was? A. Yes, sir. 

Q. But you told us a minute ago that you were doubtful 
as to the other light. A. I couldn't swear exactly, but I 
think it was on the port of the steamer, but I know it was 
not on the starboard. 
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Q. When yon first answered the question you told 

217 me positively, without any equivocation at all, that 
before you ordered the helmsman to port the boat 

the River View Light was on the port of your flag pole? A. 
Yes, sir. 

Q. Well, then, is that true? A. It must have been there 
if it was oil the right course. 

Q. Then, if the River View Light was on the port of your 
flag pole, your boat was headed in a northeasterly direc¬ 
tion? A. It was headed northeast by north a half and the 
course was changed to north northeast. 

Q. Then your boat was headed toward what is known as 
Swan (’reek at that time? A. Xo, sir. 

Q. And Hatton Point? A. Yes. 

Q. Before you blew the blast, your boat and your course 
was at Hatton Point. 

The Court. He said that. 

A. It was not at Hatton Point. 

The Court. You have asked him the same thing two or 
three times. 

The Witness. The dock is above Hatton Point, Mr. 
Bryan. 

By Mr. Bryan: 

218 Q. What is that? A. The passing light is not at 
Hatton Point. It is above Hatton Point. 

Q. What was Purcell’s position; was he pilot? A. Yes, 
sir. 

Q. Is he what is known as the quartermaster? A. Xo, 
sir. 

Q. You have a separate pilot and quartermaster? A. 
Yes, sir. 

Q. What was Purcell’s position; what was his location 
as pilot? A. Starboard side window. 

Q. And the wheel is right in the center of the pilot house? 
A. Yes, in the center. 

Q. And the quartermaster was at the wheel? A. Yes, 
sir. 

Q. Was there anybody else in the pilot house? A. Xo, 
sir. 

Q. River View light and Hatton Point are on the Mary¬ 
land side ? A. Yes. 
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Q. They are on your starboard side as you go up the 
river? A. Yes, sir. 

219 Q. And you were 200 feet to the port or to the 
west of the mid-line of the channel? A. I wouldn’t 

like to say that. That is hard to say. 

Q. You were to the west of the mid-line of the channel? 
A. I was to the west of the mid-line of the channel. 

Q. Now then, if you took a course from that point off of 
Hatton Point, you were headed directly across the channel, 
were vou not? A. Hatton Point? I was not heading to 
Hatton point. 

Q. Had you been heading for Hatton Point, assuming it, 
that would have taken your course directly across the chan¬ 
nel. A. I was not heading—we never head for Hatton 
Point. 

Q. Let us suppose for a moment you did head for Hatton 
Point. 

Mr. Forbes. Why assume a perfectly ridiculous thing? 
Mr. Bryan. Because it was. 

Q. This course was taken off Hatton Point? A. Then 
there is a bend in the river there and the light is on the 
bend. 

Mr. Forbes. This is over our objection, please. 

Mr. Bryan. I want an answer to the assumption if I am 
correct, if he would not head across the channel. 

Mr. Forbes. I object to that. There are a series of lights 
along there. That is the regular course there. 

220 The Court. Well, it depends on whether he was 
running in the regular course or not. 

Mr. Bryan. Certainly. 

The Court. If he said that, you can argue that. If the 
course did go to the right in the channel while he was some¬ 
where to the west of the middle of the channel, if he should 
go to the west it is clear that he would have to run across 
the channel. He doesn’t have to tell me that. You can 
argue that. You don’t have to argue with him. You get 
your facts and then argue it to me. 

Mr. Brvan. That is all. 
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Redirect Examination 
By Mr. Forbes: 

Q. Did von fix vour course on Hatton Point after von 
passed Fort Washington, or before? A. "Will you ask that 
again? 

Q. Did you fix your course on Hatton Point after you 
passed Fort Washington, or before? 

The Court. Answer that “yes” or “no.” 

A. I fixed it there after I passed Fort Washington. 

Q. On Hatton Point? A. No, never. 

Q. What did you fix it on? A. Well, the river makes a 
turn there, north, half north or northwest. 

221 Q. Do you use any light there? A. We don’t pay 
any attention to that. We use it for a marking, 

sometimes. 

Q. Now, Captain, you had lost 18 minutes by reason of 
this event. A. Yes, sir. 

Q. Were you speeding up your boat to get back to Wash¬ 
ington? 

Mr. Bryan. I object to that. 

Mr. P'orbes. This is redirect examination. 

Mr. Bryan. That does not entitle you to lead him. 

The Court. I think it is all clear what he said. He said 
he lost eighteen minutes at this collision, Mr. Forbes, as I 
understand it. Isn’t that a fact. 

Mr. Forbes. I want to know what his speed was after 
the collision, between the point of the collision and Wash¬ 
ing-ton, as compared to the normal speed. 

A. I couldn’t say exactly what the speed was. 

The Court. Well, if it took five minutes more, we are 
not concerned with that. 

By Mr. Forbes: 

Q. Now, did you have any reason to stop after you had 
exchanged these boat signals, if the SEA BIRD had not 
made the movement which she did toward vou ? A. 

222 Absolutelv none. I thought the wav was all clear. 
She should not have answered if the way was not 

clear. 

Q. Now, you said something about going to port. When 
was it you went to port and to what extent did you go to 
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port? A. Possibly a quarter of a point on the compass. 
All I could to make it clear across there. 

Q. Why was that? A. Well, I wanted to give him all the 
room I could. I wanted to stay away from him as far as 
I could, but my course was not changed after 1 made that 
course. In fact, I blew the whistles and made the course 
at the same time. 

Q. You said you couldn’t change it any more. A. No, I 
couldn’t change it anv more. 

Q. Why not? A. The flats would have taken me up. I 
would have been on the flats. 

Mr. Forbes. Mr. Bryan, you said nothing about that in 
vour cross examination, and I call vour attention— 

Mr. Bryan (interposing). I examined at length on that. 

By Mr. Forbes: 

Q. Well, I will ask you about this. You were asked at 
page 17: 

“Q. What action was taken by you after the collision?” 

And you said: 

223 “A. When the boats struck I saw her swing 

around stern toward me.” 

The Court. What is this you are reading from? 

Mr. Forbes. From the examination of the captain be¬ 
fore the Local Inspectors, the same Inspectors to whom he 
made his report. He made his report to the Inspectors, 
and then subsequently there was an examination by the 
Local Inspectors and this is the examination of the captain 
at that investigation. 

Mr. Bryan. We object to that testimony going in. 

Mr. Forbes. In other words, this is a complete story of 
the disaster as told by him in his examination before the 
Inspectors. 

The Court. W 7 e arc not concerned with that. As I un¬ 
derstand it, that is the testimony he gave there. He testi¬ 
fied a certain way here, to certain facts here, and then he 
was asked if he did not make a statement, indicating that 
it was a contrary statement in a written report. Now, he 
either did or did not. 

Mr. Phelan. He admitted all the things in the written 
report, the statement that the boat, the stern of the boat, 
swung around, as he testified today. Mr. Bryan made a 
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great to-do over the fact that he did not include those things 
in his report, but Mr. Bryan offered that report in evidence. 
Now, then, his testimony given in connection with the en¬ 
tire investigation makes that verv statement which Mr. 
Bryan now says he omitted from his written report. Why, 
I think the report is perfectly true. 

The Court. When was this examination made? 
221 Mr. Forbes. Four days after the report. 

Mr. Bryan. We have no objection to this line of 
questioning. My objection is to the written report, that it 
varied from his testimony before the Inspectors. 

Mr. Phelan. No, it does not, taken in conjunction with 
his testimony. 

By Mr. Forbes: 

Q. Now, I ask you, if you were asked by Captain Tyler, 
the chief Local Inspector, “What action was taken by you 
after the collision”, if you said, “When the boats struck I 
saw her swing around stern toward me, she swung under 
guard and I heard a crash and I went on bridge.” 

You so testified? A. I left the pilot house and went out 
to see what happened. 

Q. That was four days after the report was filed? A. 
Yes, sir. 

Q. Now, on page 16 you were asked: 

“Q. What did you first see on the SEA BIRD, her lights 
or hull?” 

And you answered: 

“A. I saw her stern light, possibly a mile before I pulled 
up.” A. Yes, sir. I had seen her for some time. 

225 Q. “Q. Did you at any time see side lights?” And 
you said: 

“A. Just before the collision I saw her red lights.” A. 
I did. 

The Court. Let me ask this. Wasn’t his testimony to¬ 
day that the first time he saw this yacht, about three lengths 
ahead? Wasn’t that his testimony here? 

Mr. Forbes. I did not hear your Honor. I was examin¬ 
ing these papers. 

The Court. Wasn’t his testimony, the first time he saw 
this launch was about 1000 feet ahead? 

Mr. Forbes. Yes, sir. 
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Mr. Phelan. The same thing is in the written report. 
That was written and signed the following day. 

The Witness. It was that far ahead when I blew the 
signal. 

Mr. Forbes. A thousand feet ahead and 200 feet to port. 
By Mr. Forbes: 

Q. I will ask you if you were not asked this question: 

“Q. How much did you change to your port directly 
after?” 

And vou answered: 

“A. Three-quarters of a point.” 

Did you testify to that ? A. That is what I testified. 

Q. And you also said that you—“Could you have 

226 changed safely any more than that?” and you said, 
“No, sir.” 

Mr. Bryan. I object if you are going to read what hap¬ 
pened before the Inspectors’ hearing to him. I don’t think 
he ought to be reading it to him, pick out certain things and 
read it to him, when it could be answered with “yes” or 
“no.” Ask him what happened. 

Mr. Forbes. It is just as to those points to which you 
have raised issue. 

The Court. There has not been anything testified here 
definitely, but it don’t add anything if the witness testifies, 
to come here to say that he testified the same way at some 
other time. 

The Witness. May I make clear an explanation of that 
report? The report is always made as soon as a thing 
happens. You will make out as briefly as possible a notifi¬ 
cation to the Steam Inspectors that this thing has hap¬ 
pened, and all the details come out in the investigation. 

By Mr. Forbes: 

Q. I just want to ask you this: How soon after you blew 
two blasts did you get a responding two blasts from the 
SEA BIRD? A. Right afterwards; right at once. 

Q. And was it before you heard from the SEA BIRD, or 
afterwards, that you told your quartermaster to put her 
port three quarters of a point? A. When I heard 

227 him blow with the whistle, that the whistle was an- 
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swered, I told him to bring that light to the starboard side. 

The Court. Will you answer the question? Nobody 
wants to listen to that answer. I think you have said that 
two or three times. I want you to answer the question. 
Answer the question. 

The Witness. When the whistles were blown, he an¬ 
swered twice, and I said, “Left off until you bring that 
light to the starboard and give them plenty of room,” and 
I said, “Hold your course there; you cannot go any far¬ 
ther.” 

Mr. Forbes. That is all, your Honor. 

The Court. Now, as T understand your question, it was 
that after you blew the whistle, had given the two signals, 
and the other answered, you gave the order to change to 
port three-quarters of a degree. 

The Witness. It all happened at once. 

The Court. Well, it didn’t all happen at once. 

The Witness. Of course, it was after, or simultaneously, 
practically. The orders were given right after the whistles 
were blown. 

The Court. That is all I wanted to know. 

Mr. Forbes. That is all. 

Recross Examination 
Bv Mr. Brvan: 

m •» 

228 Q. Now Captain, I want to ask one more question. 

The Court. Now, don’t ask any questions that 
have been asked before. Before you answer, I will deter¬ 
mine whether or not this is going over the same thing 
again. 

By Mr. Bryan: 

Q. How could you tell that it was the SEA BIRD that 
you passed after the collision, after you passed her? A. 
There were no other boats in the river, and she passed us 
and went up ahead of us a little way. We had to back 
around and pull out, swing around, and at that time she 
was a half a dozen lengths up the river. 1 passed her in 
maybe a mile. 
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Q. What lights did she have ? A. She had the stern light 
burning; that is all. 

Q. When you got by, did you see the side lights? A. I 
don’t think I paid any attention to them, because she was 
over on the flats at that time, near the Broad Creek buoy, 
and I was out in the deep. 

Q. And the only thing you saw was the stern light? A. 
That is the only thing I paid any attention to, the way she 
was going. 

Mr. Brvan. That is all. 

E. M. Pollard was called as a witness on behalf of the 
respondents, and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

229 Direct Examination 

By Mr. Forbes: 

Q. Mr. Pollard, were you a passenger on the STR. PO¬ 
TOMAC on the night of July 12, 1936, at the time of the 
collision between the POTOMAC and the launch SEA 
BIRD? A. I was. 

The Court. Ask him what his residence is. 

By Mr. Forbes: 

Q. Where do you live, Mr. Pollard? A. 1838 Connec¬ 
ticut Avenue, Washington. 

Q. What is your business? A. Store fixtures and soda 
fountain salesman. 

Q. Are vou in anv wav connected with anv of the parties 
in this suit on either side? A. No, sir. 

Q. You were a passenger on the boat that night? A. I 
was. 

Q. Where were you sitting some ten or fifteen minutes, 
to cover the time, before the collision? A. I was sitting 
on the right-hand side of the boat; that is, the land side 
of the boat as she proceeded toward Washington. 

Q. The right-hand side of the boat? A. Yes. 

230 The Court. He said the land side towards town. 

By Mr. Forbes: 

Q. Forward or aft? A. Well, about three-fourths the 
way back from the front. 
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Q. From the bow? A. Is that the front? 

Q. As the boat goes upstream, you were sitting on the 
right-hand side? A. Correct. 

Q. Were you forward of the pilot house or back of the 
pilot house? A. Back of the pilot house. 

Q. Back of the pilot house? A. Toward the rear of the 
boat. 

Q. Toward the rear of the boat? A. On the right-hand 
side. 

Q. Were you back of the paddle wheel or forward of the 
paddle wheel? A. Back of it. 

Q. And on the right-hand side, as you call it, the star¬ 
board side? A. Correct. 

Q. Did anything attract your attention before the colli¬ 
sion? A. Yes, sir; the whistles of the POTOMAC. 

231 Q. What whistles did she blow? A. Two. 

Q. Did vou hear the answering whistles of the 
SEA BIRD? A* No, sir, I didn’t. 

Q. Well, at that time, when the POTOMAC blew two 
whistles, did you then see the light of the SEA BIRD? A. 
Yes, sir; I saw the SEA BIRD. 

Q. Where was the SEA BIRD with reference to the PO¬ 
TOMAC? A. The SEA BIRD was ahead of the POTO¬ 
MAC approximately, I would say, three or four hundred 
yards and to the right. 

Q. Three or four hundred yards and to the right? A. 
Yes, sir. 

Q. How much approximately to the right would you say? 

A. Oh, two or three hundred feet. 

Q. Now, from the course those two vessels were running 
at that time, would there have been any collision had both 
kept in its course? A. No, sir. 

Q. Did you have any thought as to what brought about 
this collision? i 

Mr. Bryan. We object. 

By Mr. Forbes: 

Q. What did you witness to indicate what brought about 
this collision? 

Mr. Bryan. We object to that. 

The Court. Tell what you saw after you heard 
the whistles blow. You say you saw the SEA BIRD 


232 
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some 300 yards, or something, ahead of the boat that you 
were on, and 200 feet toward the inland. What did she do 
after that? 

The Witness. The POTOMAC was gaining on the smal¬ 
ler boat. I was very much interested in this, because I was 
with a friend who had never—didn’t have any experience 
on the water, and he was asking what it was about. He 
didn’t know anything about it, and he didn’t understand 
why they blew the whistles, and I was attempting to ex¬ 
plain it to him. 

And after seeing the location of the vessels, the boats, 
rather, I told him I presumed they were going to pass the 
boat on the left-hand side. 

Well, we were gaining on the smaller boat, and then all 
of a sudden the boat seemed to be turning right into the 
POTOMAC. 

By the Court: 

Q. Could you tell which boat it was, whether the little 
boat or the big boat? A. Yes, sir, because it made a sharp 
turn; in other words, rammed into it. 

By Mr. Forbes: 

Q. Which boat made the sharp turn ? A. The same boat. 

Q. Toward the SEA BIRD? A. No. towards the PO¬ 
TOMAC. 

233 Q. Towards the POTOMAC, I mean. A. Yes, sir. 

Q. What happened after that? A. Then the 

crash. 

Q. Now, at the time of the crash, tell us what was the 
POTOMAC’s movements, whether it was going ahead, 
moving ahead, astern, or dead in motion; what was the 
situation? A. The POTOMAC was, if moving at all, very 
slowly. 

Q. What ? A. If moving at all it was going very slowly. 
They lowered the lifeboat and threw the spotlight on the 
water, and the lifeboat was put out to look for the people 
which had been knocked off the boat. 

Q. Did you see the lifeboat also? A. No, sir. I saw 
it after it was in the water. 

Q. Did you see how it was handled, whether it was 
promptly— 
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The Court (interposing). He saw it after it was in the 
water? That is what I understood him to say. He saw it 
after it was in the water. 

By Mr. Forbes: 

Q. You never saw it before it was put into the water? 
A. No, sir. 

Q. Did you see how the SEA BIRD struck the PO- 

234 TOMAC, what part of her first struck? A. Appar¬ 
ently it headed into it and hit right in the front of 

the boat. 

Q. Will you illustrate with your hand just the angle, 
about, in degrees? A. I would say about 45 degrees. 

Mr. Forbes. Witness with you. 

Cross Examination 

By Mr. Bryan: 

Q. Mr. Pollard, I understood you to say that you were 
sitting at a point on the lower deck, or which deck? A. 
The middle deck. 

Q. You were sitting at a point to the rear of the paddle 
wheel? A. Yes, sir. 

Q. And about how far were you from the stern of the 
boat, from the back of the boat? A. Well, I would say I 
was really about 10 or 15 feet beyond the paddle wheel. 

Q. Back of the paddle wheel? A. Yes, sir. 

Q. Were you siting right at the rail? A. Yes, sir. 

Q. Now, when the lifeboat went out, did it come down 
off the point where you were sitting, when you saw it? A. 
No, sir. The boat waS in the water going toward 

235 the SEA BIRD. 

Q. It was in the water going toward the SEA 
BIRD? A. Yes, sir. At that time it was headed towards 
Fort Washington. 

Q. The SEA BIRD was headed toward Fort Washing¬ 
ton? A. Yes, sir. 

Q. You had passed Fort Washington and it was headed 
downstream. A. And toward that wharf at Fort Washing¬ 
ton. That is the way the SEA BIRD was headed. This 
was after the accident. 

Q. That is what I mean. A. Yes, sir. 
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Q. How far was it behind the POTOMAC; how far was 
the SEA BIRD behind the POTOMAC? A. Well, it ap¬ 
peared as though the SEA BIRD was under her own 
power and was going toward the land. 

Mr. Forbes. When was this? 

By Mr. Bryan: 

Q. Was that after the collision? A. Correct. 

Q. The SEA BIRD was some distance off from the PO¬ 
TOMAC? A. Well, it was making for the land. 

Q. It was making for the land the way it looked to you? 
A. Yes, sir. 

Q. Could you estimate that distance? A. Wait, 

236 now. From the time of the accident the SEA BIRD 
to me was under her power and was going away 

from the POTOMAC. 

Q. That is when the lifeboat went after it? A. That is 
right. 

Q. Did you see the lifeboat going away? A. Yes, sir. 

Q. About how’ far, if you can estimate it, was the SEA 
BIRD from the POTOMAC when the lifeboat went up to 
her? A. Oh, I would say around 300 yards. 

Q. To the back of the POTOMAC? A. Well, toward 
land and to the back. 

Q. Would you say toward Fort Washington? A. Yes, 
sir. 

Q. Sort of midway? A. Yes, sir. 

Q. And about 300 yards? 

By the Court: 

Q. How far to the east of the POTOMAC was the SEA 
BIRD at the time the lifeboat got to it? A. I would say 
around two or three hundred yards. She was under her 
own power going towards the wharf. 

Q. It was going right away from it? A. Yes, sir. 

Q. A little in a southeastern direction? A. Yes, sir. 

Mr. Bryan. Does your Honor want to ask him 

237 anything further? 

The Court. I wanted to get in my mind how far 
he thought the SEA BIRD was away from the POTOMAC 
when the lifeboat got there, and he said it was two or three 
hundred yards. 
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Mr. Bryan. Yes. 

The Court. And it was not directly opposite; it was 
more downstream. 

Mr. Bryan. Yes. 

The Court. Then I wanted to know how far to the east 
of him it would be if it had not been downstream, how far 
east of him, and he answered last “three or four hundred 
vards.” 

w 

The Witness. Two or three hundred. 

Mr. Forbes. I think he said two or three hundred. 

The Court. He has already said how far back. He said 
two or three hundred yards back, and then it was not im¬ 
mediately behind it; it was to the east of him, and I want to 
find out how far to the east it was. He said two or three 
hundred yards. 

Mr. Forbes. Your Honor, I am sure there is some mis¬ 
understanding:. In you last question did you mean at the 
time the whistles were blown or after? 

The Court. No. 

The Witness. This was after. 

The Court. I am talking about after the lifeboat went 
out; what position the boats were in. 

238 Mr. Forbes. Yes, your Honor. 

By Mr. Bryan: 

Q. Mr. Pollard, you testified before the Inspectors? A. 
Yes, sir. 

Q. Shortly after this? A. Yes, sir. 

Q. Do you recall this statement: “It seemed that we con¬ 
tinued in a straight course.” In other words, it seemed to 
you that the POTOMAC continued in a straight course. 
You didn’t notice any change in the movement, in the direc¬ 
tion in which the POTOMAC was moving? A. No, sir. 

Q. Just before the accident? A. No, sir. 

Mr. Forbes. Well, you should read the whole question, 
Mr. Bryan; you only read part of it. That is confusing. 

Mr. Bryan. There is nothing misleading about that. This 
has already been ruled on. 

By Mr. Bryan: 

Q. From your position on the boat, Mr. Pollard, sitting 
behind the starboard paddle wheel, you could not tell 
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whether she turned her nose or not, could you? A. Whether 
the SEA BIRD turned? 

Q. No; your boat. A. Well, the POTOMAC, you mean? 

Q. Yes. A. Frankly, I didn’t notice whether she 

239 did or not. 

Q. Don’t you know as a fact that when you are 
sitting on the back of a boat the size of the POTOMAC and 
she changes her course, that it looks as if the other boats 
are changing their course? 

Mr. Forbes. I object to that. The change in course may 
be so trivial as to indicate nothing. 

Mr. Bryan. I submit the admiralty courts have taken 
judicial knowledge of that. 

The Court. Well, my understanding of that—the witness 
has not answered the question. If you have an objection 
you make it. I don’t want you to just carry on a running 
conversation. Have you made an objection? 

Mr. Forbes. I have. 

The Court. Your objection is overruled. The next time 
you rise to address this Court. 

Mr. Forbes. I beg your pardon, sir. 

The Court. What is the question? 

(The pending question was read as follows:) 

“Q. Don’t you know as a fact that when you are sitting 
on the back of a boat the size of the POTOMAC and she 
changes her course, that it looks as if the other boats are 
changing their course?” 

The Court. He can answer that, whether he 

240 knows that is so or not. Can you answer that? If 
you can’t, say you can’t. 

A. It was not noticeable to me, if it did. I was speaking 
of the POTOMAC changing its course. 

By Mr. Bryan: 

Q. You say you did not hear the responding whistles 
from the SEA BIRD? A. No, sir. 

Redirect Examination 
By Mr. Forbes: 

Q. I want to know, Mr. Pollard, if there had been a change 
in the course of only three-quarters of a point, would that 
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have been perceptible to you with no compas? A. Frankly, 
I was watching the other boat. 

Q. What is that? A. T was watching the smaller craft 
running into our boat, and would not have noticed if there 
had been a change. 

241 Q. Now, you were asked by Mr. Bryan a question 
which included only a part of your answer. In¬ 
spector Tyler asked you this: 

“Q. What do you attribute the accident to?” 

And your answer was: 

“A. It is hard to say. It seemed that we continued in a 
straight course. It just looked to me as if someone "was 
confused with steering apparatus and threw' it the wrong 
w r av. ’ ’ 

Was that your testimony before the Inspectors? A. 
Yes, sir. 

By the Court: 

Q. Let me ask you how T many people w'ere sitting there, 
or in proximity to you on this boat. A. Oh, it w'as crowrded. 
Q. Crow’ded? A. Yes, sir. 

Q. Were there a hundred along the rail there? A. Well, 
every available space w’as taken along the rail and two and 
three deep in places. 

242 Richard William Lorleberg was called as a wit¬ 
ness on behalf of the respondents, and, having been 

first duly sworn, was examined and testified as follow's: 

Direct Examination 
By Mr. Phelan: 

Q. State your full name and address. A. Richard Wil¬ 
liam Lorleberg, 1730 Twentieth Street, Northwest. 

Q. Where are you employed, or are you employed at the 
present time? A. I am not employed at the present time. 

Q. Have you any connection at all, or have you ever had 
any connection, with the Potomac River Lines? A. No, 
never. 

Q. Mr. Lorleberg, w’ere vou a passenger on the SEA 
BIRD on July 12, 1936? A.* The SEA BIRD? 



POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 133 

Q. I mean, the Steamer POTOMAC? A. The PO¬ 
TOMAC ; yes, sir. 

243 Q. Was there a collision that night between the 
SEA BIRD and the POTOMAC? A. Yes, sir; there 

was. 

Q. Will you tell us, please, what first attracted your atten¬ 
tion to that collision; and tell us, please, in your own words, 
just -what you saw, where you were, and what you did. A. 
Well, first, I had been out on the forward deck watching 
the whole way down, and when we came back I went into—I 
think it is called the forward saloon, right above the dance 
floor and below the boat deck, and I heard two whistles and 
then I head two answering whistles. 

So I went out to the starboard side because I wanted to 
see where the boat was. 

Q. Let me ask you if you have ever had any experience 
with boats. A. Yes, I have. I was with the Coast Guard 
a long time and then went into the Naval Reserve for a 
year and a half, and I had not been to sea for about ten 
years at the time I took this boat trip, and naturally I was 
more or less interested in looking around. 

Q. Tell us, please, what you saw. A. Well, you know, 
when I went out I saw a boat party two or three hundred 
feet off the starboard; that is, the right side. I saw 

244 a small boat which seemed to be running, well,—it 
was not running parallel. The two courses were 

convergent. 

Q. Could you see the red running light of the SEA 
BIRD when you first went out? A. Yes, because that is 
really the only way I could tell exactly at the first moment 
just where it was. I saw the red running light. 

Q. Then there was a collision. Will you tell us, please, 
what you observed of the course of the SEA BIRD? A. 
Well, as they were fairly close they were almost parallel, 
and then, when the SEA BIRD was, I should say, about 10 
to 15 feet from the POTOMAC it cut sharply to the left 
and the bow struck first and then bounced off, and as it 
bounced off the stern came in and went underneath a guard 
rail or something there, and that is what knocked the top 
or, I should say, the stern cabin into the water. 
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By the Court: 

Q. What is that? Which boat was 10 or 15 feet from the 
other? You said when the SEA BIRD was 10 or 15 feet 
from— A. (Interposing) From the POTOMAC. 

Q. It turned sharply left? A. Yes. The SEA BIRD 
turned sharply to the left. 

By Mr. Phelan: 

Q. Did vou see the lady knocked into the water? A. Yes, 
I did. 

245 Q. Did you notice anything particularly with re¬ 
spect to the course or the wash of the SEA BIRD? 

A. Well, I saw—I would say yes. 

Q. Was that wash straight or was it curved, or did you 
notice? A. Well, of course, there toward the last moment, 
when she made the turn, it was at the same angle as the 
SEA BIRD. In other words, it was curved. 

Mr. Phelan. I think that is all. 

Cross Examination 

By Mr. Bryan: 

Q. Mr. Lorleberg, you were in the forward saloon at the 
time that the blasts were first blown? A. Yes, sir. 

Q. And had there been an answer to those blasts before 
you went out on the deck? A. Yes, there had. 

Q. Did vou go out immediately after the two blasts? A. 
Yes. 

Q. That the SEA BIRD sounded? A. Yes. 

By the Court: 

Q. Let me ask you how far behind the SEA BIRD was 
the POTOMAC when those blasts were blown, when you 
saw it? A. I would say about 200 feet off; 200 feet each 
way. 

246 Mr. Phelan. If the Court please, I think that is 
misleading. 

The Court. Wait a minute. Let him answer. 

Mr. Phelan: I don’t think he understood the question. 
The Court. Well, you can ask it some other way. I 
asked him how far behind the SEA BIRD the POTOMAC 
was when the blasts were blown. 
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; 

Mr. Phelan. Yes, but he was inside at that time. 

The Court. All right. He said he went out immediately 
and he said they were 200 feet. 

Mr. Bryan. Each way. 

The Court. About 200 feet each way. 

Bv the Court: 

V 

Q. When you got out there, they were 200 feet behind, 
farther down stream than the SEA BIRD, and 200 feet 
west of it? A. Yes. 

The Court. Go ahead. 

By Mr. Bryan: 

Q. And for about how long a time did they continue in 
that parallel course after you went out on deck? A. I 
should say for about three to five minutes. 

Q. For three to five minutes, and then it was that you 
noticed the approach? A. Well, 1 noticed they were 
slightly approaching all the time. 

247 Q. Now, do you recall, Mr. Larleberg, testifying 
in Washington before the Steamship Inspectors? A. 

I do. 

The Court. In Washington? 

Mr. Bryan. It was the Baltimore Inspectors who came 
over here and had their inspection in Washington. 

The Court. I see. 

By Mr. Bryan: 

Q. You were asked this question: 

, “Q. Tell us what you know about it from your own ob¬ 

servation.” A. Yes. 

Q. And your answer was: 

“A. I was in forward saloon just above dance floor. I 
heard two whistles blown and of course I took note of it for 
I had been up on deck and heard a second two whistles 
blown and said to my mother ‘That is interesting. They 
have to blow a second time,’ and I went out on deck and 
saw a small boat about 50 or 60 feet off starboard bow and 
running a course almost parallel with ours, except that we 
were converging. I watched it for a short time. We were 
gradually approaching each other. It seemed that just 
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about that time, instead of bearing off to starboard, it made 
a swing to port. After that the bow of the small 

248 boat hit our bow on starboard side. The bow of 
small boat was thrown out and stern swung in and 

hit our boat. The top of it was knocked off. What ap¬ 
peared to be a split second before the top was knocked off, 
I saw a lady apparently leap into the water. I couldn’t 
tell whether she was shoved off or leaped off.” 

Do you recall that statement? A. Yes, I do. 

Q. Well now, is it correct that when you say it was 50 or 
60 feet off the starboard bow running parallel, or do you 
wish to change it and say that it was 100 feet each way ? A. 
W"as that “feet” that I said? 

Q. Yes, sir. That is what it is here. A. I wish to change 
that for the simple fact I have just recently been realizing 
the distance, because I have been sort of comparing dis¬ 
tances with a piece of property that is about 50 feet, and I 
realize it is not like as great a distance as I thought. So I 
wish to change that. 

Q. Now, you said they were converging. A. Yes. 

Q. The two boats were converging. A. Yes. 

Mr. Bryan. That is all. 

249 Redirect Examination 

By Mr. Phelan: 

Q. Mr. Lorleberg, when you heard the blasts you were 
inside the saloon, you say? A. Yes, I was. 

Q. That is inside the boat itself? A. Yes, sir. 

Q. At that time, when you heard the blasts, you did not 
see or could not see the SEA BIRD; is that correct? A. 
No, I could not. 

Q. How far did you have to go to reach your place on the 
deck where you made your first observation? A. I had to 
go about the distance of from here to that second pew, I 
should say. 

Q. To that second bench? (Indicating) A. Yes, bench. 
Q. Did you walk or run, or how did you go? A. No. I 
just walked. 

Q. You just walked out from the point where you were, 
a distance back to that second bench? A. Yes. 

Q. Were you hurrying or just moving along at your or¬ 
dinary gait? A. I would say an ordinary gait. 
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Q. Now, you said, comparing in your mind’s eye 

250 the distance with a piece of property which you 
knew to be 50 feet wide, and do you want to change 

your estimate now as to the distance away that these boats 
were when you first went out on deck and observed them? 

(The witness hesitated.) 

The Court. Do you understand what he means? 

The Witness. Yes, I do. 

No, I don’t think I understand you readily. About 200 
feet each way. 

By Mr. Phelan: 

Q. About 200 each way? A. Yes. 

Phillip K. Clark was called as a witness on behalf of the 
respondents, and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Phelan: 

Q. State you full name, Mr. Clark, please. A. Phillip K. 
Clark. 

Q. You are a member of the Metropolitan Police 

251 and have been for how long? A. Yes, sir; for fif¬ 
teen years, and I am assigned to the Harbor Pre¬ 
cinct. I am the desk clerk. 

Q. lYere you at the Harbor Precinct the night of July 
12, 1936? A. I was. 

Q. Did you have occasion to talk with anyone who repre¬ 
sented themselves to be from the motorboat SEA BIRD, 
which had been in a collision down the river? A. They 
never mentioned the SEA BIRD. They mentioned about a 
boat being in a collision down the river. 

Q. Mentioned a boat being in a collision down the river? 
A. Yes, sir. 

Q. Will you tell us, please, what was the condition of 
those men as you observed them? 

Mr. Beach. We object unless he identifies them. 

The Court. You will have to give names and describe 
the people, not what somebody represented themselves to 
be, as being on the boat that was in a collision. 
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By Mr. Phelan: 

Q. Do you see any of the witnesses who testified here in 
this case for the libellant? A. I saw one gentleman that 
resembles one of the men that was in the station. 1 couldn’t 
say this was the man in white clothes. It is hard to carry 
faces in mind. 

252 Q. You heard the men testify for the libellant, 
the witnesses testify for the libellant. Were any of 

those men at the station? A. I didn’t hear them testify. 
I seen him come through the hall. I wan’t inside the court 
and heard him testifv. 

w 

Mr. Phelan. May we ask him as to the conduct of that 
man, if the Court please? 

Mr. Bryan. I object, if the Court please. 

Bv Mr. Phelan: 

Q. Officer Clark, did this man or these men ask you any¬ 
thing? 

Mr. Bryan. If the Court please, I object. 

The Court. Yes. Now, the question is, Was that the 
same man who had been on board the SEA BIRD which 
was in collision with the POTOMAC steamship, and had 
come to him to make some inquiry at the Harbor Precinct? 
He said the fellow didn’t mention the SEA BIRD. Any¬ 
way, there had been some collision down the river. And 
then he was asked if he had seen any of those men testify 
for the claimant or the libellant in this case, and he didn’t 
know. But there was one man who walked through the 
hall out here that resembled that man. Now, how on earth 
could you connect that? 

Mr. Phelan. Let me ask him this: 

Q. Did these men mention a collision between a yacht 
and the excursion steamer POTOMAC? A. Yes, he 

253 did. 

Mr. Phelan. It seems to me he can testify. 

The Court. Supposing he did come there. Supposing a 
lot of drunken men came there and mentioned the collision 
between two boats? 

By Mr. Phelan: 

Q. Did he say it was his boat and the POTOMAC? A. 
His boat and an excursion boat. 
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Mr. Bryan. I object to that. Maybe somebody from the 
POTOMAC ship herself said “my boat” was in collision. 
That doesn’t show it was the owner of the boat. 

The Court. You will have an exception. I will let him 
testify. Go ahead and ask him. 

By Mr. Phelan: 

Q. Will you please tell us what these men did and de¬ 
scribe their conduct? 

The Court. You say there was only one of them that 
sort of resembled this man. 

By Mr. Phelan: 

Q. Well, what did this man do? A. About 12:30 my at¬ 
tention was attracted to the front of the station out the win¬ 
dow to a man standing around, walking around for prob¬ 
ably five minutes, and then he started around to the side of 
the station to go out on the dock, and I got up from the 
desk and went out the back door and questioned him 
254 why he was out there, but he made a remark of why 
he was there, and from his actions it looked as 
though he was going to urinate up against the side of the 
station. So I told him he couldn’t do that, that I would put 
i his name on the book; that we had a toilet inside for that 
purpose, so he remarked, go ahead and put his name on the 
book then. He came on in the door behind me and I directed 
him where the men’s room was. He went on back and came 
out again, and this time he started his conversation about 
the collision down the river, a most general talk, and from 
the odor of his breath I observed—I got the impression 
that he was intoxicated. 

Q. Did he make any mess around there, urinate in the 
station house? 

Mr. Bryan. That is leading. 

A. He did that. I had to mop the room up afterwards. 

The Court. Is that all? 

Mr. Phelan: I think that is all. 

By the Court: 

Q. Did you arrest him? A. No, sir. 

Q. Why didn’t you arrest him; you thought he was 
drunk? A. I would say that he was under the influence of 
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liquor, but I always in my police duties try to be rather 
broadminded on that sort of thing. 

Q. It is not a question of being broadminded, but 

255 wasn’t it your duty when you see a man you think 
is drinking or under the influence of liquor so that 

he had, as you indicated, messed up the police station; you 
think you were not justified in arresting him? A. Well, I 
didn’t know he did that until after he went out. 

Q. How do you know he did it? A. He did, because he 
was the only man in there during my time. 

Q. How long since you had been in there before? A. 
About an hour. There had been no one in the station at 
all. All our men were out on the street. 

The Court. All right. 

Cross Examination 
By Mr. Bryan: 

Q. Did you see how he got there? A. No, sir. 

Q. Did you see how he left? A. No, sir. 

Q. You didn’t watch him to see where he was going? A. 
I was at the desk. 

Q. And when you saw him go out to the wharf, were you 
the desk clerk there? A. I was at the desk when he passed 
the window. 

Q. When he \v*ent out of the station house, did you 

256 see where he went? A. I did not. 

Q. Yon didn’t see them leave? A. No. 

Q. Although they were there in the station house? A. 
I didn’t. 

Q. Was this man’s condition good or bad? A. Not so 
good. 

Q. You say you smelled liquor on his breath? A. I did. 
Q. How close were you to him? A. As far as from 
here to the railing. 

Q. Could he walk all right? A. Not so good. 

Q. Did he stagger? A. When he went down through the 
hall he did. 

Q. You didn’t place any charge against him at all? A. 
No, I didn’t. 

Q. Although you saw him stagger and he had been drink¬ 
ing; he was under the influence of liquor? A. I would say 
he was under the influence of liquor, but not drunk. 
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Q. And the fact that you found him urinating on the 
ground, would that convince you that he was? A. No. 
257 Q. You knew what his condition was before he 
went to the toilet? A. I felt he had been drinking 
and noticed it on his breath. 

Q. And you didn’t place any charges against him? A. 
No, sir. 

Q. Do you know whether they got into an automobile? 
A. I don’t know. I first observed him in front of the 
window. 

Q. When did you first report that story about someone 
coming there? A. As soon as the sergeant came back from 
up to the boat. 

Q. You didn’t testify before the hearing on the collision 
with the POTOMAC? A. I did not. 

Q. When was the first time you told somebody other than 
the sergeant about this story? A. I don’t recall telling 
anybody until the morning of the hearing at the fire boat. 
They asked me about it that morning outside the fire boat. 

Q. When was that? A. I don’t know when it was. 

Q. Was that on July 17th? A. I don’t remember what 
date it was at all. 

Q. How did you happen to be there? A. They sent 
for me. 

25S Q. Who sent for you? A. Some of the boat 
people. 

Q. Some of the people connected with the POTOMAC 
boat? A. Somebody connected with the POTOMAC boat. 

Q. Did you tell them that story? A. I just showed them 
that little sketch. I drew it on the desk that night and 
called the sergeant’s attention to it, and that is the same 
piece of paper I wrote on that night. (Indicating) 

Q. They called you down to the hearing on the 17th at 
the fire boat and you reported the incident you have testi¬ 
fied to here? A. The same thing, that I just noticed the 
man in the station house, was all. 

Q. Did you testify at the hearing? A. I didn’t testify at 
the hearing; no, sir. 

Q. You say you were sent for by the POTOMAC boat 
people? A. Yes, sir. 
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Q. And nobody called you? A. Not that I know of. They 
just sent out to the house and asked me to come down as a 
witness. 

Q. Do you recall who it was from the POTOMAC? A. 
I don’t. I don’t know the gentlemen at all. 

Q. You say you have seen somebody in the halls of the 
Court House who resembled the person who came 

259 and told you on that night that he was the owner of 
the boat. A. Yes, sir. 

Q. He didn’t mention the name of the boat? A. No, sir. 
Q. Didn’t give his name? A. I never asked him for his 
name. 

Q. And he didn’t offer it to you? A. No, he didn’t. 

By the Court: 

Q. What was that man doing to put his name on the 
book? A. About to urinate on the station house, and I told 
him I would put his name on the book if he did. 

Q. But you didn’t? A. I didn’t. 

Q. You never did put his name on the book? A. I never 
did. 

Q. What did you mean by putting his name on the book? 
A. Well, if he urinated up against the station house I would 
have charged him with indecent conduct. 

By Mr. Bryan: 

Q. You would not lock him up for staggering? A. I 
would not lock him up, no. 

Redirect Examination 

Bv Mr. Phelan: 

Q. You have referred to a memorandum that you 

260 wrote of this incident. Do you have that? A. This 
is the very one I wrote that night, that I showed to 

the sergeant when he came back to the station. 

Q. (Producing paper) Is that your handwriting? A. 
Yes, sir; this is my handwriting. I wrote that at the desk 
in the station. 

Mr. Phelan. I would like to offer this in evidence, if the 
Court please. 

Mr. Bryan. Let me see it. (Examining paper.) 
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The Court. On what grounds do you offer it? 

Mr. Phelan. As a part of this man’s testimony as cor¬ 
roborative. 

The Court. You are not offering it as a record? 

Mr. Phelan. Not as a record, but as corroborative of the 
incident which happened there. 

The Court. Is there any objection? 

Mr. Bryan. I don’t think it is proper. I don’t object. 
You can let it in. 

(Said memorandum was thereupon marked “Respon¬ 
dents’ Exhibit No. 1,” and received in evidence.) 

Mr. Phelan. I will read it to you. 

The Court. How long has this man been out in the hall 
here? 

The Witness. When he came into the station house? 

The Court. How long has he been out in the hall 

261 here? 

The Witness. Oh, all day; all day today. 

The Court. From 9:30—I would like to see that man. I 
don’t think this is good evidence. I don’t think it is fair. 

Mr. Phelan. If the Court please, we have here the state¬ 
ment. 

Mr. Beach. I don’t think he is here now. 

Mr. Phelan. We have this statement here. 

The Court. Yes, you have it. But I don’t want to bring 
this man back. 

Mr. Phelan. Mr. Harding testified that he was at the sta¬ 
tion house. 

The Court. Sure. And he is going to have to appear be¬ 
fore this case is over to find out whether he did urinate or 
do something all over the floor. 

Mr. Forbes. In fact, he has already denied it. 

Mr. Beach. Yesterday, when we adjourned, I asked Mr. 
Forbes if he wanted our witnesses back. We have not had 
a chance to meet this situation. 

The Court. All right. You will have a chance to 

262 meet it. 

Wynn Epler was called as a witness on behalf of 
the respondents, and, having been first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
By Mr. Forbes: 

Q. Mr. Epler, where do you live? A. At the present 
time— 

The Court. Before you begin, I would like to ask coun¬ 
sel to ask this policeman when he was here yesterday if he 
could identify the man that came into the station there that 
day. 

Mr. Forbes. We have a statement from him. 

The Court. These witnesses were all here vesterdav, 
and this officer was all day here yesterday. Now, I assume 
he knew what he was going to testify to. Now, did you ask 
those witnesses if they saw the men that were in the station 
that night? 

Mr. Phelan. I don’t know. I don’t know whether any of 
my colleagues did or not. He said he recognized 
263 Mr. Harding. Mr. Wortche just appeared and called 
my attention to it. None of the witnesses were there. 
I asked him if he had recognized any of those men who 
had been around out there as being in the station. He said 
he recognized Harding. He said he also had seen Harding 
around the river. 

The Court. Did he say he recognized Harding as the 
man in the station that night? 

Mr. Phelan. I don’t think he went that far. That is why 
I didn’t ask him that particular point. He said he recog¬ 
nized Harding, but couldn’t remember whether it was 
around the river or— 

The Court (interposing). You mean, he had seen Hard¬ 
ing somewhere at some time? 

Mr. Phelan. Seen him around the river. That was the 
extent to which he would go with me in the hall out there. 

Mr. Forbes. May I proceed, your Honor? 

The Court. Yes. 

By Mr. Forbes: 

Q. Mr. Epler, where do you live? A. At the present 
time, 4513 New Hampshire Avenue, Northwest, Washing¬ 
ton, D. C. 

Q. On the night of July 12, 1936, were you a passenger 
on the Steamer POTOMAC? A. I was. 
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Q. Have you any business or social connection in 

264 any way with anyone connected with the Potomac 
River Line, or that vessel? A. No, sir. 

Q. Where were you at the moment of collision with that 
boat, what part of it ? A. I was on the steamer deck at the 
rail, I believe it was the second deck of the Steamer PO¬ 
TOMAC, at a position about 20 or 30 feet from the bow or 
the stem. 

Q. On which side? A. On the starboard-hand side. 

Q. Now, was your attention attracted to the POTOMAC 
and the SEA BIRD while you were in that position? A. 
Yes, sir. 

Q. What first attracted your attention to it? A. Just 
about the time the two blasts were blown from the Steamer 
POTOMAC, at about the same time or a second previous, I 
sighted the SEA BIRD. 

Q. What blasts were blown by the POTOMAC that you 
heard? A. Two blasts. 

Q. And what blasts were given in reply? A. The SEA 
BIRD replied with two blasts. 

Q. How far apart were those answering blasts? A. 
Within approximately 30 seconds. 

Q. Now, after the SEA BIRD blew her two blasts, 
what, if anything did you observe with reference to 

265 the SEA BIRD’S movements? A. Immediately after 
responding with two blasts, she maintained her 

course and speed until we had overtaken her. 

Q. And then what happened? A. At that time, just about 
the time that we were overtaking the SEA BIRD, she sud¬ 
denly, and without any warning, veered to the left or to the 
port, or toward the Steamer POTOMAC. 

Q. What light did you see from her then? A. After 
veering? 

Q. Yes. A. Her red light. 

Q. And that is on which side? A. That is on the port- 
hand side. 

Q. Did you notice about how far the SEA BIRD was off 
from the starboard-hand of the POTOMAC when she blew 
her two blasts; that is, to the starboard? A. In her posi¬ 
tion, she being far ahead of us, relatively I would say, ap¬ 
proximately 200 feet. 
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In other words, it is hard to judge that distance, being at 
an angle. 

Q. Yes, especially at night. And did you notice approxi¬ 
mately how far forward the SEA BIRD was from the PO¬ 
TOMAC? A. I would say approximately three or four 
hundred yards ahead of us at the time of the exchange of 
signals. 

Q. What did the SEA BIRD give the appearance 
‘266 of endeavoring to do ? Do vou think she turned sud- 
denlv to her port ? 

Mr. Bryan. I object to that. 

The Court. The objection is sustained. 

By Mr. Forbes: 

Q. Have you had some experience with boats, Mr. Epler? 

A. Yes, sir. 

Q. Have you operated a motor boat? A. Yes, sir. 

Mr. Forbes. With that qualification, your Honor, do you 
think the witness is eligible to answer the question? 

Mr. Bryan. We don’t. We object. He can tell what it 
did. 

The Court. You can ask him what it did and not what he 

thought it was going to do. ! 

\ 

Bv Mr. Forbes: 

Q. At the time of the impact of the two vessels, what 
was the situation as to the POTOMAC, as to whether or not 
she was going ahead in the water, moving astern in the 
water, or was it still in the water? 

(The witness hesitated.) 

The Court. Do you understand the question? 

The Witness. I understand the question, yes, your Honor. 

The Court. Answer it, then. 

A. I would judge it was moving slightly ahead. 

267 Cross Examination 
By Mr. Bryan: 

Q. Mr. Epler, I understand your testimony is that the 
SEA BIRD maintained the course that you had first seen 
her in until overhauled by the POTOMAC. A. Yes, sir. 

Q. Now, you testified that at that time they were approx¬ 
imately 200 feet apart. A. At what time? 
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Q. When they were overhauled, when the POTOMAC 
overhauled the SEA BIRD, the ships were some 200 feet 
apart, separated. Now, when you say that she maintained 
that course until she was overtaken bv the POTOMAC, do 
you mean until the bow of the POTOMAC came abreast of 
the bow of the SEA BIRD? A. Approximately so, or even 
abreast of the stern of the SEA BIRD. 

26S Q. Well now, did you testify before the Inspectors 
at their hearing* in Washington on July 17th? A. 
Yes, sir. 

Q. I will ask you if you did not testify to this effect: 

“Q. Tell me what you think caused it. “A. The SEA 
BIRD and POTOMAC apparently each kept their course 
and the POTOMAC overhauled the SEA BIRD. The PO¬ 
TOMAC was, I recall, about 100 yards from shore, whereas 
the SEA BIRD was 25 yards from shore.” 

That would make them about 75 yards apart. A. No, sir. 
Pardon me just a moment. 

Q. If one was 100 yards from shore and the other was 
25 yards from shore? A. It would, according to that; 
yes, sir. 

Q. (Reading): “The SEA BIRD was making normal 
speed but slightly less than the POTOMAC; that is, in com¬ 
parison with numbers of yards. In maintaining course 
and speed we were overhauling quite slowly. However, 
when bows were abreast the SEA BIRD veered to port 
slightly, apparently in attempting to cross the bow, but for 
no logical reason at time power of SEA BIRD seemed to be 
cut off.” 

And then the boats were abreast, the boats were even, 
and the SEA BIRD, according to your first testimony, was 
75 yards to starboard of the POTOMAC, or 200 feet as you 
now say, and the boats were abreast, and with the 
209 POTOMAC going slightly faster than was the SEA 
BIRD, vou sav that the SEA BIRD veered to the 
left, traversed that 200 feet and came in contact with the 
bow, the starboard bow of the POTOMAC. A. No, sir. 

Q. Isn’t that your testimony? A. No, sir. 

Q. Let me read further. 

The Court. Wait a minute. You mean you didn’t say 
that at that hearing? 

The Witness. Let me explain it. 
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The Court. You were asked if you said that at that hear¬ 
ing. A. No, sir. 

The Court. Very well. 

By Mr. Bryan: 

Q. You didn’t make the statement I have read to you at 
the hearing? A. Part of it, and part of it has been mis¬ 
transcribed. 

Q. Part of it has been mis-transcribed? A. Yes, sir. 

Q. When did you first find out the error in the transcrip¬ 
tion ? A. When I was notified that I would appear in this 
court I asked to see a transcript of what had been reported 
at the hearing. 

270 Q. When were you notified? A. Some two weeks 
ago. 

Q. Who showed you the transcript? A. A Mr. McGuire. 
Q. Where? A. At my home. 

Q. Who is lie? A. I don’t know. 

Mr. Phelan. He is in my office. 

By Mr. Bryan: 

Q. That was two weeks ago? A. That is right. 

Q. That was some year and a half after the testimony 
was taken that you first saw the transcript? A. That is 
right, sir. 

Q. And did vou call it to the attention of counsel ? A. I 
did. 

Q. You didn’t say anything about it on direct examina¬ 
tion when they were asking you questions ? A. I was not 
asked about it, sir. 

Q. You say you told him about that, did you ? A. I did 
tell Mr. McGuire about it. 

Q. Did you tell any of the gentlemen who are here in 
the courtroom about it? A. Yes, sir. 

Mr. Phelan. Mr. McGuire told me. 

271 Mr. Brvan. Is Mr. McGuire in the courtroom? 
Mr. Phelan. No. He is before Judge Luhring, 

now, if vou want him. 

Bv Mr. Brvan: 

•> 

Q. You told Mr. McGuire that when he first came to see 
you about two weeks ago ? A. Yes, sir. 
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Q. Did you mention it to any of the attorneys subsequent 
to that? A. Yes, sir. 

Q. When? A. Yesterday afternoon. 

Q. What was the occasion for that? A. The occasion 
was that I wanted to show that the transcription was not 
right there, if it was read. There was quite a contradiction 
of the right things. I thought consequently that transcrip¬ 
tion should not be taken as what 1 believe—or, what I saw, 
not what I believe, but what actually happened. 

Q. And you went over this yesterday? 

The Court. Was that stenographically reported? 

Mr. Bryan. Yes, sir. 

The Court. By whom? 

Mr. Bryan. It is reported by a young lady in the office 
of the Inspectors in Baltimore. 1 have her name here, who 
made it, sir. 

272 The Court. Oh, all right. 

By Mr. Bryan: 

Q. This conversation was yesterday afternoon? A. Yes, 
sir. 

Q. Was that after court adjourned? A. Yes, sir. 

Q. Isn’t it a fact that all of the witnesses then came into 
the courtroom and you went over the evidence? A. No, 
sir. 

Q. Weren’t all of them here in the courtroom? 

Mr. Phelan. This witness was not here at that time, Mr. 
Bryan. He came to my office late yesterday afternoon. 

By Mr. Bryan: 

Q. Weren’t you in here? A. No, sir. At what time? 

Q. Right after the court adjourned. A. No, sir. 

Mr. Brvan. He came to vour office, Mr. Phelan? 

Mr. Phelan. To mv office about 5 o’clock last night. He 

was not here vesterdav afternoon. 

« * 

Mr. Bryan. And brought up this question? 

Mr. Phelan. Yes. 

By Mr. Brvan: 

Q. Now, I asked you a minute ago what you meant by 
saying that when the POTOMAC overtook the SEA- 



150 POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 


273 BOARD, whether you meant abreast and abreast, 
and vou said either that or when the POTOMAC 

came up abreast of the stern of the SEA BIRD. A. Yes, 
sir. 

Q. Is that right? A. Yes, sir. 

Q. Which do you mean, now? A. I don’t mean to defi¬ 
nitely testify either, definitely at the stern or at the bow as 
a fixed point. In other words, I cannot state whether it was 
at the bow or stern. It was when the boats—when the 
POTOMAC was overtaking the SEA BIRD and had come 
—or, her stem was in the approximate position of being in 
line with the SEA BIRD. 

Q. What part of the SEA BIRD? A. Well, the SEA 
BIRD was too small for me to tell. 

Q. When the stem of the POTOMAC was in line with 
some part of the SEA BIRD? A. Yes, sir. 

Q. Whether it be the stern or the bow? A. Yes, sir. 

Q. And at that time, as I read this statement, and if it 
is not correct, I want you to tell me—at that time the SEA 
BIRD was 75 yards to starboard of the POTOMAC. You 
sav now 200 feet. Now, can vou tell me which is right there? 
There is about 100 feet difference. A. The original testi¬ 
mony may have been my confusion in reporting the 

274 figures, or it may have been mis-transcribed, but I 
attempted to testify in the first instance that the 

POTOMAC was 100 yards from shore and that the SEA 
BIRD was 75 vards from the shore, making the distance in 
my estimation between them of 25 yards. 

Q. A distance of 25 yards? A. Approximately. Of 
course— 

Q. That is about 75 feet? A. 75 feet or a hundred feet, 
if you will. 

Q. So you want to change your testimony from 200— 
Didn’t you admit a minute ago they were 200 feet apart? 
A. When the whistles blew; yes, sir. 

Q. Will you give me the final figure of what was the dis¬ 
tance between them when, as you say, the POTOMAC over¬ 
took the SEA BIRD? A. Approximately 100 feet. 

Q. Approximately 100 feet? A. Y’es, sir. 

Q. And the POTOMAC was going slightly faster than 
the SEA BIRD ? A. Yes, sir. 

Q. And her stem being opposite some part of the SEA 
BIRD? A. I'es, sir. 
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Q. And with that distance in between them the SEA 
BIRD, going slower than the POTOMAC, was able to veer 
over to the left and strike the starboard bow of the 

275 POTOMAC ? A. No, sir. 

Q. Tell me what did happen. A. She veered, and 
after veering, her power was cut off, apparently. In other 
words, instead of the stern being down in the water the 
stern rose to the surface of the water, indicating the power 
was cut off and it was merely drifting. However, her last 
power had been applied for veering, consequently it was 
heading toward the POTOMAC; in other words, directly 
veered to the POTOMAC. 

Q. So that she trails versed that distance, whatever it may 
have been, 25 yards or 200 feet, from the momentum she 
had gained before she turned off her engine? A. Yes, sir. 

Q. So that when she traveled over there she had no power 
of her own, other than the momentum before her engines 
were turned off ? A. The momentum she had when she 
turned, and immediately after that the power was cut off. 

By the Court: 

Q. What part of the boat did the POTOMAC strike? A. 
When the actual impact took place the SEA BIRD was out 
of my view, because I remained in the steamer chair. I 
didn’t go up to the rail to look over the side. 

276 Q. You don’t know what part of it struck. Your 
seat or chair was in what relation to the position of 

the wheel on the boat? A. Forward of the wheel. 

Q. Well, did it strike between you and the bow of the 
boat? A. No, sir. 

Q. Did it strike— A. (Interposing) Toward the wheel. 
Q. (Continuing)—toward the stern? A. No, not near the 
stern; just about forward of the midship section. 

Q. Nearer the stern or bow? A. Forward of the midship 
section, or nearer the midship section than the bow. 

Q. What is that; between the bow and the midship sec¬ 
tion? A. Let me put it this way. 

Q. Answer the question. A. Yes, sir. 

Q. Y'ou heard the question, didn’t you? A. No, sir. 

Q. It struck between the bow and the midship section? 
In other words, the wheel is about midship? A. Yes, sir. 

Q. And you were between the wheel section and the 

277 bow of the ship? A. Yes, sir. 
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Q. Did it strike in that section or some other section? A. 
It struck between me and the wheel. 

Q. How far were you from the bow of the boat? A. Be¬ 
tween 20 and 30 feet. 

The Court. All right. 

By Mr. Bryan: 

Q. You were sitting in a deck chair or reclining chair, 
or what? A. You mean, there were two different types of 
chairs ? 

Q. Yes, sir; two different types of chairs. A. A straight- 
back chair. 

Q. And you could observe the motion of the SEA BIRD, 
the stern of the SEA BIRD in rising out of the water by 
reason of the power being disconnected? A. After veering, 
the boat leveled off, if you would rather have it put that 
way. 

Q. No. I want you to answer the question. A. I couldn’t 
see the stern, the actual stern. I could see the afterpart of 
the ship. 

Q. Did you see the afterpart of the ship rise by reason of 
the fact that the power had been cut off? A. At the time 
that I noted the ship leveling off, I could only see the ship’s 
broadside. She leveled off bv her stern rising, not bv the 
bow sinking in the water. 

278 Q. Would you tell this Court now, from that dis¬ 
tance, you could see the stern rising by reason of cut¬ 
ting off the power? A. May I ask what you mean by the 
stern? 

Q. The back part of the boat. A. Y'ou mean the square 
surface of the back end? 

Q. Any part which you saw rise. I understood you to tell 
the Court that you saw her stern, or the back part of it, 
rather, rise. A. I would like to amend that. 

Q. Rise, because of cutting off the power. A. I would 
like to amend that. 

Q. Didn’t you make that statement to the Court? A. I 
did; yes, sir. 

Q. Do you mean that you would like to explain that? A. 
T would like to explain. 

Q. All right. A. After making a short turn or veering, 
the ship leveled off, and as is common in all types of power 
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boats when she leveled off her after-part rose, because of 
the fact that the momentum—not momentum, but power, 
was no longer applied. The thrust was not there to keep 
the stern lower in the water than the bow. When she 
leveled off, her stern rose and, obviously, the power was no 
longer there. 

Q. She levels off, because when the power or pro- 

279 pollers drive up against the water that always pulls 
the stern down ? A. That is right. 

Q. And when you cut off the power it levels off? A. That 
is right. 

Q. Do you mean to tell the Court you could see that 
action? A. Yes, sir. 

Q. At night, sitting in a chair, say, 200 feet away? A. 
That is right. 

Q. And it doesn’t move more than 6 inches up in the 
stern, between that and the bow? A. Well, perhaps I would 
have to go into that further. You are quite well aware 
that in behind there is a certain amount of wake when there 
is power. 

Q. How much was the motion in leveling off; how much 
did the bow go down and how much did the stern go up? A. 
I would be unable to tell you in inches. 

Q. Can you tell me in feet? A. It would not be a foot. 
I would say, however, that at any time a power boat, or a 
power cruiser, has her power taken away from it, that her 
stern rises and she levels off. Part of her wake is destroyed. 
Q. Can you swear now that she cut off her engines before 
or after veering? A. No, T cannot. 

280 Q. You are just guessing at that? A. I am not. 

Q. How do you know her engines were cut off? A. 

He might have taken it out of gear, as it made that turn, 
but I don’t think so. 

Q. Will you swear to this Court now that he threw the 
clutch out and disconnected the engine from the drive shaft 
of the propeller? A. No, sir; I will not. 

Q. But what you say is just conjecture? A. It is not. 

Q. About the power being disconnected? A. No. I 
couldn’t prove it. That propeller might have dropped off, 
so far as I know. 

The Court. You just confine yourself to what you saw 
not what might have happened. 
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By the Court: 

Q. What did you say your occupation was? A. Part-time 
collection clerk. 

(j. Where? A. Department of Labor. 

Q. How long: did you hold that job? A. A week. 

Q. What did you do before that? A. Government clerk 
for the United Stales Kmplovers’ Compensation 
2!Sl Commission. 

Bv Mr. Brvan: 

Q. Xow, after you resumed your course on up tin* river, 
did you see the SLA BIRD any more? A. You mean, after 
we stopped there? 

(,). Yes. A. Yes. 

( t ). Where was she? A. Astern. 

Q. You never passed it any more? A. I don’t remember. 

( t ). How far astern was it when you last saw it? A. It 
disappeared from view: 1500 feet, 1 would say. 

( t ). Did you see the lifeboat put off and go to the SKA 
BIRD? A. \es, sir. 

( t ). What was the position of the SKA BIRD with refer¬ 
ence to the POTOMAC then? A. A little off the starboard 
quarter. 

( t ). When the lifeboat went out ? A. Yes, sir. 

( c >. How far off starboard quarter was she? A. About 
one point. 

Q. About one point off? A. Yes, sir. 

Q. Of what, the bow? A. Xo. one point off the 
2Sl> stern. 

Q. I thought you said the bow. A. Xo, not when 
the lifeboat went back. 

R>. It was off the stern? A. Yes, sir. 

( t >. The starboard stern? A. Yes, sir. 

(,). How far back of the boat? A. SOO foot, 1 would say. 

Mr. Bryan. Thai is all. 

Redirect examination 
By Mr. Forbes: 

O. Did von sav that the SKA BIRD, when she went off 

V • • 

after the collision, was opposite tla* starboard quarter or 
starboard stern, as Mr. Bryan puts it? A. Xo, sir. 
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Q. Well, where was she? A. She was a little, just a little 
to starboard on a direct line astern of the POTOMAC. 

Q. The starboard quarter would be what part of the 
POTOMAC? A. It would be astern, about four points off 
the stern. 

Q. You just testified as to the fact that the boat had 
2SJ veered, apparently in an attempt to cross the bow. 

That was read to vou, and then vou said, “but for 
no logical reason at time power of SEA BIRD seemed to be 
cut off.” and then you said, “The boat was then, of course, 
carrying on, but was headed quite rapidly for POTOMAC.” 

Is that part of it correct ? A. The fact that the power 
was cut off, tin* fact that he was heading at us or that he 
was carrying on, and the fact that he was heading quite 
rapidly toward the POTOMAC is correct. 

284 Grover C. Purcell was called as a witness on behalf 
of the respondents, and. having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Forbes: 

0. How old are vou, Mr. Purcell? A. Fortv-four. 

0>. W here do you live? A. Washington, I). C. 

( t ). What is your present employment ? A. Master of 
Dock, Navy Yard, Norfolk, Virginia. 

(, t ). How were you employed in July, 19.‘Hi? A. By the 
Potomac River Line. 

< c ). How long have you held your present position with 
the Navy Yard? A. Eleven months. 

( t ). You were on tin* POTOMAC on the night of July 12, 
at the time of a collision between the SEA BIRD and the 
POTOMAC? A. I was. 

285 (j. What was your official position on that boat? 
A. As pilot. 

( x ). W hat licenses do you hold, Mr. Purcell? A. Master, 
unlimited, on the Chesapeake Bay and tributaries, and At- 
lant ie < )cean. 

Q. How long have you followed the water? A. Oh, 
thirty years. 

( t ). Is your marine license limited or unlimited in ton¬ 
nage? A. Unlimited. 
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Q. You hold two licenses, first-class pilot license and a 
master’s license? A. That is right. 

Q. Now, say, for a half an hour before the collision, where 
were you situated ? A. I was relieved to go to the lunch¬ 
room a half an hour before the collision and I was in the 
pilot house five minutes before the collision. 

Q. You were in the pilot house five minutes before the 
collision? A. That is right; three to five minutes. 

Q. Who else was in the pilot house with you? A. The 
quartermaster and the captain. 

Q. Quartermaster Thomas and Captain Barbour? A. 
Yes. 

286 Q. Were you in the pilot house before you arrived 
at Fort Washington wharf? A. I was in the pilot 

house between Fort Hunt and Fort Washington. 

Q. Fort Hunt is farther down the river? A. A little; yes, 
sir. 

Q. Now, after you came on watch, did you observe a light 
on a vessel which subsequentlv turned out to be the SEA 
BIRD? A. I did. 

Q. What sort of a light was it? A. A white light. 

Q. That was before vou arrived at Fort Washington? A. 
Yes. 

Q. As you came to Fort Washington, approximately, did 
you continue to see the lighted SEA BIRD? A. I did. 

Q. Did vour vessel blow any whistles to the SEA BIRD? 
A. It did' 

Q. How many? A. Two. 

Q. What did that indicate? A. A passing signal. 

Q. To which side ? A. The starboard side of the PO¬ 
TOMAC. 

287 Q. To which side of the SEA BIRD? A. To the 
port side of the SEA BIRD. 

Q. And did you get any answering blasts from the SEA 
BIRD ? A. Two little toots on an electric horn or some in¬ 
strument; and electric horn, I think it is. 

Q. What did those two toots indicate? A. Signifying to 
go ahead; the way is clear. That is right, go ahead. 

Q. On which side of the vessel ? A. The port side of the 
vessel we were passing. 

Q. The port side of which vessel? A. The port side of 
the SEA BIRD. 
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By the Court: 

Q. Do you have passing signals on the vessels to go on 
either side, under the rules of the sea? A. One whistle to 
pass the port and two whistles the starboard of the vessel. 

Q. You can pass on either side if indicated by a whistle? 
A. Yes, sir. 

By Mr. Forbes: 

Q. How far distant from you was the SEA BIRD when 
you blew your two blasts to her? A. I should say about 
one thousand feet. 

288 Q. On which bow was the SEA BIRD? A. The 
SEA BIRD was on the starboard bow. 

Q. On your starboard bow? A. Of the POTOMAC; yes, 
sir. 

Q. About how far off from your starboard bow? A. I 
should judge about 200 feet. 

Q. Did you notice any change in the SEA BIRD’S 

289 course ? Just answer the question. A. I did. 

Q. How far forward had the POTOMAC traveled 
when you noticed that change in the SEA BIRD’S course? 
A. Oh, I should say about one length. 

Q. And what was that change that you noticed in the SEA 
BIRD’S course? A. The SEA BIRD changed to the left; 
altered her course to the left or port. 

Q. Then what did she do? A. Continued on that course 
to the left. 

Q. What was the result of that? A. The result was the 
SEA BIRD ran into the POTOMAC. 

Q. What part of the SEA BIRD first struck the POTO¬ 
MAC? A The stem. On the stem, right there at the flag 
pole; that is over the bow. 

Q. Then, what happened to the SEA BIRD after the 
stem struck? A. It bounced off to the starboard; turned 
right around and bounced off to the starboard. 

Q. About how far abaft of the stem did the SEA BIRD 
stem first hit your boat? A. I should say about 16 

290 or 18 feet abaft. I should judge it is. I am not sure 
of that. 

Q. You say she bounced off to starboard? A. That is 
right. 
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( t ). Was she damaged, the SEA BIRD.' A. At that time 
I didn’t know. I didn’t know, because I was not on the 
boat. I was on the POTOMAC and I didn’t know the SEA 
BIRD was damaged until I got in the lifeboat to go out to 
her. 

Q. You saw then that she was damaged? A. Yes. 

Q. Who rang the engine room bells on the bridge? A. 
The captain. 

291 ( c ). With reference to the movement of the SEA 
BIRD, when did the captain, your captain, ring his 

first bell to the engine room? 

Mr. Beach. I object to the question. 

The Court. I don't know what the question means. 

Mi-. Beach. I don't either. I don’t know what he wants 
this man to testify to. 

Mr. Forbes. I mean this. I am asking him what the 
captain did. namely, when did he ring his bell, and I am ask¬ 
ing what hell with reference to the movements of tin* SEA 
BIRD. It was the SEA BIRD that occasioned the engine 
room movements. I don’t want to tell him what particular 
time and put it in his mouth. I am asking him what move¬ 
ment of the SEA BIRD occasioned the ringing of the bell 
and what bell was rung. 

Mr. Beach. If the captain rang it, would this man know 
why he did ring it? 

Mr. Forbes. I didn’t ask him why, but I asked him what 
he did at the time the SEA BIRD did certain things. 

By the Court: 

( c ). Well, did you hear the captain ring the bell? A. 1 
did. 

The Court. Co on and tell it. 

By Mr. Forbes: 

C t ). When was that ? A. When he saw there was going 
to be a collision he gave the two bells to stop and 

292 two to go astern. 

Q. How soon after the stop order was given was 
there an astern order given? A. .Just immediately. 

( t ). Did the engine room answer promptly? A. It did. 
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By the Court: 

Q. How did they answer, or did they answer or respond? 
A. They answered, responded; they have a speaking tube. 

Q. They answered that they got your signal ? A. Oh, yes; 
a speaking tube. You can bear it in the pilot house all over 
the room; they have a big tube. 

Q. Did he reverse the boat or did he communicate with 
you? A. Xo, sir; reversed the boat. 

Q. He didn’t tell you he was going to reverse; did he 
ring a bell? A. \Ye don’t ring a bell. 

Q. But you said Ik* responded. A. Yes, sir; that is right. 

Q. The response was that he reversed the boat? A. Yes, 
sir. 

By Mr. Forbes: 

Q. Can you tell from your position on the bridge whether 
your paddle wheels were going forward or going back¬ 
ward ? A. You can. 

293 Q. So that you notice that without any notice from 
the engine room, whether your orders have been car¬ 
ried out properly? A. That is right. 

Q. About what speed was your vessel proceeding when 
she gave these two first blasts to the SEA BIRD? A. 
About 10 miles an hour. 

Q. And could you tell me the speed of the SEA BIRD at 
that time? A. Well, I couldn’t, but we were overtaking the 
vessel. I imagine about 8 miles, 7 or S miles. 

Q. Xow, after the collision occurred, Mr. Purcell, did you 
give any orders with reference to the lifeboat? A. T did. 

Q. What were they? A. Man the lifeboat and proceed 
out to the launch. 

Q. And did you man the lifeboat? A. I did. 

Q. What position did you have in the lifeboat? A. 1 
was at the wheel, at the rudder. 

Q. Thai, of course, is in the stern of the boat? A. Yes, 
sir. 

Q. How many men at the oars? A. Four seamen. 

Q. How long did it take you to get the lifeboat to the 
water? A. Oh, a minute and a half. 

( t ). What time did the collision occur? 
o’clock. 


294- 


A. 11 
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Q. What time after the incident did you start up again 
to Washington? A. 11:18, to be exact. 

Q. Now, you took your boat out to the SEA BIRD? A. 
I did. 

Q. What did you find when you approached the SEA 
BIRD? A. Some wreckage off the SEA BIRD. 

Q. Well, did you see any people? A. I did. 

Q. Were the people hanging on the wreckage making any 
effort to get to the SEA BIRD? A. No, sir. 

Q. What did you do? A. I took them off the wreckage 
and put them in the lifeboat. 

Q. Do you know how many there were? A. Two or 

295 three; three, I think. I am not sure of that. 

Q. Men or women? A. Two men and one lady, I 
think; maybe two. 

Q. You put them aboard the SEA BIRD? A. I put them 
aboard my lifeboat. 

Q. You first put them on your lifeboat and then put them 
aboard the SEA BIRD? A. That is right. 

Q. About how far was that wreckage, which these people 
were clinging to, from the SEA BIRD? A. About 50 feet, 
50 or 60 feet, I judge. 

Q. When you put the members of the SEA BIRD’S party 
aboard their boat, did you notice any odors of alcoholic 
liquors? A. I did. 

Q. Where did that come from? A. The breaths of the 
people that was on there. 

Q. Speak up. A. On the breath. I smelled the odor on 
the breath of the people. 

Q. On their breath? A. Yes, sir. 

296 Q. Where did they sit when you took them aboard 
the lifeboat? A. The two men sat on the stern of the 

lifeboat, and the lady sat up forward. 

Q. And on whose breath did you notice the liquor? A. 
The men. 

Q. Now, when you got to the SEA BIRD— 

The Court. What did he say they smelled on their 
breath ? 

Mr. Forbes. Liquor. 

The Court. Will you ask him what he calls liquor? 

A. Whiskey. That is what I call whiskey or liquor. 
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By the Court: 

Q. Can you tell the difference between smelling whiskey 
on a man’s breath and a man who has been drinking beer 
or a cocktail ? A. No, I cannot tell distinctly that, but I can 
tell whiskey when I smell that. 

Q. On a person’s breath? A. Yes, sir. 

By Mr. Forbes: 

Q. Now, did you ask who was the captain of the launch? 
A. I did. 

Q. That is when you got up to the boat ? A. Yes, sir. 

Q. What response did you get? A. None. The re- 

297 sponse I got was, “What the hell were you trying 
to do, cut me down?” 

Q. Did anyone claim to be the captain there? A. No, sir. 
I couldn’t find the captain and they would not tell me the 
hailage or name of the boat. 

Q. Did you ask for the name of the boat? A. I asked the 
name and hailage and I couldn’t get any response. 

Q. The name and what? A. Hailage; what she hails from. 
Q. You got no response? A. No, sir. 

Q. Did any one of those men say he was Harding? A. 
Not at the time I asked; no, sir. 

Q. Well, later, did any many say he was Harding? A. 
No, no, sir; not on my boat; not in the lifeboat, he didn’t. 

Q. Did Harding make himself known to you at any time? 
A. No, sir. 

Q. Did you make any effort to tow the boat? A. I made 
an effort to tow it. I asked them if they wanted me to tow 
it to Fort Washington. 

Q. Yes; and did anybody answer you? A. They said no, 
they are all right; no, they could proceed to Alexandria 
themselves. 

298 Q. Who said that? A. Someone in the boat. I 
don’t know who it was. It was dark. 

Q. Did you see the man in court here yesterday? A. No, 
sir; I don’t know Mr. Harding from Adam. 

By the Court: 

Q. You were here all day yesterday, were you? A. I were 
here all day; yes, sir. 
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By Mr. Forbes: 

Q. Now, after you had picked these three people up out 
of the water and put them aboard the SEA BIRD, did you 
start back toward the POTOMAC? A. I did. 

Q. Did you get any hail from the boat? 

Mr. Bryan. Just a minute. I don’t think that is proper. 
Why don’t you let the witness testify as to what happened, 
instead of “Didn’t you do this or that?” 

Mr. Forbes. I will ask him. 

Q. After you put the three men aboard the SEA BIRD, 
what did you do with your lifeboat? A. After I put the 
three men aboard? 

Q. After you put the three people aboard the SEA BIRD, 
what did vou do? A. I turned around and returned to the 
POTOMAC. 

Q. Then what happened? A. I got about half way 
299 from the SEA BIRD to the POTOMAC when some¬ 
one cried, “Come back; there is a man hurt.” So I 
returned to the SEA BIRD. 

By the Court: 

Q. Mr. Purcell, what became of the fourth person that was 
hanging on to that wreckage? A. The fourth? 

Q. Yes. A. I didn’t understand that I said four persons. 
I think it was three persons. 

Q. I asked you what became of the fourth person. A. On 
the wreckage? 

Q. Yes. A. I don’t remember any fourth person. There 
were three persons. 

Q. There were not three men on there? A. No, sir; not 
that I know of. 

Q. You didn’t take three men and a woman in the life¬ 
boat? A. Not to my knowledge. 

By Mr. Forbes: 

Q. You were hailed to come back after you had gotten 
half way toward the POTOMAC, and you went back. What 
happened then? A. Well, this man, or whoever it was, 
jumped over or came over in my lifeboat; he stepped from 
the SEA BIRD into the lifeboat and said he was hurt. 
Q. He said he was hurt ? A. That is right. 


300 
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Q. Is this the young man here; do you recognize him? 
A. No. It was dark. I couldn’t see from one to the other. 
I didn’t look at him well. 

Q. Was anybody with him? A. That man? 

Q. With the man who came onto your lifeboat, who was 
hurt. A. Another man. 

Q. Was anybody with him? A. Yes, sir; one more man. 
Q. Do you know his name? A. I don’t. 

Q. What did you do with those men? A. Put them on 
board the POTOMAC. 

Q. Who took charge of them when they got there? A. 
The crew of the boat, the officers of the boat; pursers, and 
so forth. 

Q. Whom did you turn them over to; do you remember? 
A. Some of the officers, watchmen or crew of the boat. 

Q. Was Mr. Wills there? A. He was. 

Q. Did you know the name of the man who was injured? 
A. No, sir. 

301 Q. Did you see any injury to him? What did you 
see? A. I didn’t. I didn’t see any because I was 

busy getting that boat out and saving the man. 

Q. Where was he sitting in your boat? A. This man? 

Q. The man that was injured. Where did he sit in your 
boat? A. Right at the stern, the second seat from the stern. 

The Court. When was that? 

Mr. Forbes. On the way back from the SEA BIRD. 

By Mr. Forbes: 

Q. How far apart were you? A. About 2 or 3 feet from 
me. 

Q. How near did the other man sit to you? A. The other 
man sat about midship. 

Q. Did you notice any odor of liquor on the breath of the 
man who was nearest to you? A. I did. 

Q. Was he the injured man? A. He was. I imagine it 
was. I don’t know anything about him being injured. He 
jumped over onto the boat. 

By the Court: 

Q. Was he covered with blood? A. It was dark. I couldn’t 
say, sir. I couldn’t say whether he was covered with 

302 blood or not. 
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By Mr. Forbes: 

Q. Was lie assisted onto the boat? A. He just taken one 
hand of a sailor. 

Q. Assisted with one hand, and walked over or was car¬ 
ried over ? A. He stepped over. 

Q. Then, of course, he was quite conscious ? He stepped 
over? A. That is right. 

Q. What was it that you smelled on his breath? A. 

Whiskev. 

* 

Q. Did you ask for the names of the men whom you took 
from the SEA BIRD to the POTOMAC? 

303 Q. Did they give them to you ? A. They did not. 

Q. How was the young lady dressed that you put 

back aboard the SEA BIRD? A. Very lightly. 

Q. What do you mean? A. Thin. 

By the Court: 

Q. What do you mean by dressed lightly and thin? A. 
Well, didn’t have so many clothes on; very little. 

Q. What do you mean ? A. She had step-ins on. 

Q. I am not talking about her underclothes. A. That is 
all she had on that 1 know of. 

Q. Did she have on a dress? A. No, sir. 

By Mr. Forbes: 

Q. By the way, did you see any dress or skirt or any part 
of a woman’s apparel floating around that boat? A. I did 
not. 

304 Q. How far was the SEA BIRD from the POTO¬ 
MAC’ when you went back to her on that last trip 

when you took Monroe and the other man over? A. How 
far was the SEA BIRD from the POTOMAC on my return 
trip ? 

Q. Yes. A. Well, I should say about a couple of lengths 
or a length and a half of the POTOMAC. 

Q. How much in feet is that? A. About 400 feet. 

Q. Did your vessel go upstream to any extent after the 
collision occurred? A. It did not. 

Mr.- Forbes. Witness with you. 
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305 Cross Examination. 

By Mr. Bryan: 

Q. I understand, Mr. Purcell, you were down at the lunch 
counter when? A. I didn’t sav the lunch counter. 

Q. The lunch room. A. The same thing; to get my lunch. 

Q. Where were you, in it? A. The lower deck, in the 
lunch room. 

Q. And that was about how long before this collision? A. 
How long? 

Q. How long was it that vou were down in the lunchroom 
before the POTOMAC blew the blasts to the SEA BIRD? 
A. Before I came up on deck? 

Q. Yes. A. I was up on deck in the pilot house when he 
blew the whistle. 

Q. How long had you been up there? A. About five 
minutes. 

Q. Now, there is a beer bar on that boat, is there not? A. 
On what boat? 

Q. On the POTOMAC. A. I think so. 

Q. It was running wide open. 

By the Court: 

306 Q. Don’t you know? A. I know; yes, sir. 

Q. Then, why did you say you think you knew 
there was a beer bar? 

(The witness made no answer.) 

By Mr. Bryan: 

Q. They were dispensing beer in the very lunchroom you 
were in? A. They were not. 

Q. But they had a beer bar that the people on board 
bought beer from? A. I was not allowed to buy it there. 

Q. They were not dispensing it? A. Not to me. 

Q. I am not talking about you. I am talking about serv¬ 
ing beer on board the POTOMAC on the night of July 12th. 
A. That is right. 

Q. Can you distinguish between the smell of beer and the 
smell of whiskey? A. I can. 

Q. How do you fix one and one-half minutes as being the 
time it took you to lower the lifeboat from its davits and 
when it went off? A. How do I fix what? 
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Q. One and a half minutes as being the time to lower the 
lifeboat. A. Because that is timed by the United 

307 States Inspector for doing it. 

Q. That is the time you are supposed to do it? A. 
And I did do it. 

Q. Did you time this that night? A. Sure. I timed it 
myself. 

Q. You timed it that night? A. Yes, sir. 

Q. Did you look at your watch beforehand? A. I looked 
at the clock in the pilot house at the time. 

Q. Well, did von carrv a watch with vou or did someone 
say that? A. I carried my watch. 

Q. And vou blew the whistles to man the lifeboat? A. 
Yes. 

Q. What were those signals? A. Four short and one 
long. 

Q. Did you look at the clock then, as soon as you had 
given the order? A. Yes, I did. 

Q. Why did you look at the time? A. I wanted to see 
when the accident happened. 

Q. You were figuring on the time of the accident, so that 
vou had to fix the time? A. It was mv duty. 

308 Q. Was it your duty to report the time of a colli¬ 
sion or is that the master’s duty? A. Both. 

Q. You were not the mate on the boat ? A. I am a pilot. 
Q. Were there mates on the boat ? A. There was. 

Q. First and second? A. And deck mate. 

Q. And after you got down in the boat you looked at your 
watch again ? A. That is right. 

Q. What time was it, a minute and a half ? A. A minute 
and a half. 

Q. You could see your watch at that time ? A. I could. 

Q. You said you could not find the name of the SEA 
BIRD. A. I said I could not find the name of the SEA 
BIRD? 

Q. Yes; you could not find out its name or its hailage. A. 
Bv asking those men 1 couldn’t. 

Q. Didn’t vou see it written on the stern of the SEA 
BIRD? A. I*did. 

Q. Did they give you any information? A. They didn’t 
give me any information. 
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309 Q. Why did you ask? A. It is my place to ask, 
ascertain what the name of the boat is and the hail- 

age. It was my dutv. 

Q. Could you see blood on Monroe? A. I didn’t know 
Monroe. 

Q. Could you see blood on the man that got into your 
lifeboat when vou were hailed to come back? A. I was 
not looking for any blood. 

Q. Did you see? You did or did not see blood. A. I 
didn’t see any blood. 

Q. You didn’t see any blood? A. No. 

Q. Now, when you got down to the SEA BIRD there 
were three people hanging on the wreckage? A. That is 
right. 

Q. And you smelled liquor, whiskey on the breath of the 
three people that were clinging to the wreckage? A. After 
they got in the lifeboat I did. 

Q. And that includes the girl? A. The men. 

Q. Did you smell any liquor on the girl’s breath? A. I 
did not. 

Q. Did you have any liquor? A. No, I did not. I 

310 never took a drink of liquor in my life. 

Q. Now, you said that you could tell from the pilot 
house the direction that the paddle -wheels -were moving. 
A. That is right. 

Q. How could vou do that? A. Bv the wash and bv the 
motion of the boat. 

Q. By what? A. And by the wash. 

Q. And by the jarring of the boat? A. What? 

Q. When the -wheels were reversed. A. By the speed of 
the boat, too. 

Q. And you haven’t any more mechanics in the pilot 
house to show you the direction of the paddle -wheels than 
has any passenger on board your boat, have you ? A. Have 
what? 

Q. Any passenger on board your boat has the same 
means of determining the direction of the paddle wheels as 
you have in the pilot house? A. Well, if they ever had any 
knowledge of it. 

Q. There is no mechanical arrangement in the pilot house 
to show you the direction of the paddle wheels? A. Oh, 
no; but we can judge by the speed and by the wash. 



168 POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 


The Court. You asked him whether he ever had any 
drink, any liquor, and he said he never drank any 

311 liquor in his life. 

By the Court: 

Q. Do you refer to liquor as whiskey, or any intoxicating 
beverage? A. Whiskey. 

Q. You don’t refer to it as beer? A. No, sir. 

By Mr. Bryan: 

Q. You heard the two blasts of the SEA BIRD in re¬ 
sponse to your whistle? A. Two short blasts. 

Q. And at that time it was 1,000 feet ahead of you and 
200 feet to starboard? A. That is right. 

Q. And after you had gone one length you noticed that 
the SEA BIRD was changing her course? A. I did. 

Q. Was it then that the captain gave the signals to re¬ 
verse his engines? A. WTien the captain saw there would 
be a collision the captain gave the signals. 

Q. All right. How far had you gone after blowing the 
whistles before the captain gave the engine room signals 
to reverse? A. I should say about a length and a half or 
500 feet or so. 

312 Q. Under the conditions existing as they were on 
the night of July 12th, and under the speed which 

you were then proceeding, within what distance could the 
captain stop his boat after reversing his engines? A. What 
distance the ship was going? 

The Court. You know" in what distance it could be stopped. 
The Witness. About one length, a length and a half. It 
depends on the speed of the boat. 

By Mr. Bryan: 

Q. So that if the SEA BIRD was 1,000 feet ahead of 
you, and after you w T ent a length and a half and the captain 
reversed his engines he could stop it in the next length and 
a half? A. That is right. 

Q. So that under those conditions he could have stopped 
within three lengths from the time that he blew his blasts? 
A. That is right. 

Q. And that would have been 1000 feet, would it? A. The 
boat is three hundred and some feet long. 
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Q. Three times 327 would be 981. A. That is not a fair 
question. 

313 Q. You would not have gotten to where the SEA 
BIRD was when you first saw it, so that you would 

not have touched the SEA BIRD if she had stopped dead, 
would you? A. If the SEA BIRD had kept her course she 
would not have hit us anyway. 

Q. How far did you have to travel with the lifeboat to 
get from the POTOMAC to the SEA BIRD? A. I should 
say about 150 feet or 200 feet from the POTOMAC to the 
SEA BIRD. 

Q. Was the SEA BIRD astern the POTOMAC? A. It 
was not. 

Q. WTiat part of the POTOMAC was opposite it? A. 
The quarter, starboard quarter. 

Q. The forward quarter? A. The starboard quarter. 

Q. It was then forward of your starboard quarter? A. 
There isn’t any forward quarter. 

Q. It w^as forward of your starboard ^dieel, starboard 
paddle wheel? A. Forward of the starboard paddle wheel? 
Q. Yes. A. It vras right aft the starboard wheel. 

314 It would be aft just a little, two degrees. 

Q. Now, how far had you gone after blowing your 
whistle before you noticed that the SEA BIRD was turn¬ 
ing? A. Turning in or turning out? 

Q. Turning to port. A. How far? 

Q. How far had the POTOMAC gone? A. Since blowing 
the whistle? 

Q. Yes. How far had the POTOMAC gone after blowing 
the whistle before you saw the SEA BIRD turning out, as 
you expressed it? A. About a length and a half or such a 
matter. I couldn’t measure the distance. That is hard 
to do. 

Q. You didn’t notice they were turning out before that? 
A. Oh, no. 

Q. Didn’t you testify before the Inspectors here in Wash¬ 
ington? A. I did. 

Q. Weren’t you asked “Who saw the stern light on the 
SEA BIRD first,” and you answered “The captain”? A. 
I don’t remember now. It has been two years ago. 

Q. And weren’t you also asked, “Did he make any re¬ 
mark?” And you answered, “Yes, he did.” 
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315 And then you were asked, “"What did he say?” 
And you answered, “After blowing the whistle, ‘The 

fellow is closing in on us.’ ” 

Did the captain say th'at after blowing the whistle ? A. 
After blowing the whistle? 

Q. Yes. A. After blowing the whistle did what? 

Q. “The fellow is closing in on us.” Did she say that? 
A. He did. 

Q. Were you a thousand feet away when the captain said, 
“The fellow is closing in on us”? A. After he blew the 
whistle ? 

Q. Yes. A. No, no. 

Q. No? A. No. 

Q. What did you mean by that answer, then? A. I just 
cannot get your question straight. 

The Court. Read the question to him and ask him if the 
question that you are reading to him was asked of him be¬ 
fore this other hearing and didn’t he answer as it is there. 

By Mr. Bryan: 

Q. Didn’t this happen (reading): 

“Q. Did he make any remark? “A. Yes, he did. 

316 “Q. What did he say? “A. After blowing whistle 
‘The fellow is closing in on us.’ ” 

Did the captain say that? A. It has been two years ago. 
I would not remember two years ago what I said or what 
the captain said two years ago. 

The Court. All right, now, read the next question. I 
mean, did you read anything about— 

Mr. Brvan. I read the question ahead of that. 

The Court. About 1,000 feet. 

By Mr. Bryan. I didn’t. I rpad the question ahead of 
that. 

The Court. Go ahead. Proceed in your own way. 

By Mr. Bryan: 

Q. You say that the girl that was taken aboard the life¬ 
boat had only a step-in on. A. I said—I call them step-ins. 
I don’t know about that. 

Q. Just describe it. A. What do you mean, describe it? 
Q. Just tell us what it looked like. A. It looked like 
step-ins, to me. 
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The Court. What are those step-ins? 

The Witness. She had bare legs and up to here; all this 
out; a little thing over here and something around here 
(indicating). 

317 Q. What was it made of? A. I didn’t examine it. 
Q. What kind of material? A. I didn’t get that 

close. 

Q. You got close enough to— A. I didn’t feel her legs to 
see what it was. 

Q. Can you tell what sort of material it looked like? A. 
In the dark? 

Q. You could read the name of the SEA BIRD. A. I 
could see the name by the light we had shining on the stern 
of the SEA BIRD. I didn’t feel the lady’s— 

Q. (Interposing). You looked at your watch and said it 
was a minute and a half. You didn’t feel the lady’s what? 
A. I haven’t said. 

Q. I didn’t hear what was your answer. A. I don’t 
know what to answer. What was the question? 

Q. You started to say you didn’t feel something. A. I 
didn’t feel the lady’s legs or breast or garment to see what 
it was. It was not my business to do it and I didn’t do it. 

The Court. You understand the woman had nothing much 
on. Go ahead and answer. 

The Witness. No, she didn’t; not much. 

By Mr. Bryan: 

Q. Did she have any shoes on? A. No, sir. 

318 Q. No shoes? A. No, sir. 

Q. Now, you say that they called you back and 
then a man—they said he was injured—stepped aboard. 
A. That is right. 

Q. With only the assistance by the hand from a sailor? 
A. Yes, sir. 

Q. From one of the seamen on your boat? A. That is 
right. 

Q. And he told you that he was injured? A. He told 
me—no, he didn’t. The man didn’t. From the boat they 
hollered they had an injured man and the boat returned 
back and picked him up. This man that got on the boat 
didn’t tell me anything. 

Q. Did anybody get on with him? A. Oh, yes; another 
man was on with him. 
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Q. Did you see anything wrong with him? A. No, I 
didn’t. No, sir. He said, “What the hell are you all try¬ 
ing to do?” 

Q. Did you see the injured man after he was put aboard 
the POTOMAC ? A. I did not. 

Q. You said the POTOMAC was going slightly faster 
than was the SEABIRD. A. I should say about two 

319 miles faster. The POTOMAC was making about 
10 miles an hour and the SEA BIRD was making 

about 8. I should judge that to be correct. 

Mr. Bryan. That is all. 

Mr. Forbes. No further questions. 

(Witness excused.) 

The Court. How many more witnesses have you got here? 
Mr. Forbes. We have about five or six. 

The Court. You bring them here Monday morning, then. 
Mr. Phelan. There is one gentleman here who is the 
engineer, who would like to get away. 

The Court. You ought to have put him on earlier this 
morning. 

Mr. Forbes. It would be a matter of one question about 
the bells, and we would like to get rid of him. 

The Court. I have had some people sitting here for an 
hour and a half waiting to try another case which I prom¬ 
ised to try. 

Mr. Forbes. If you will indulge us to that extent. 

The Court. Very well. I will indulge you. I don’t see 
any reason why you would inconvenience a man when you 
bring him here to testify to one question; why you could 
not have put him on here in the morning. 

Mr. Forbes. We will be perfectly willing to let him wait. 
The Court. Go ahead. 

320 Thereupon—Albert Lamothe was called as a wit¬ 
ness on behalf of the respondents, and, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Forbes: 

Q. How old are you, Mr. Lamothe? A. Seventy. 

Q. How long have you followed the water? A. Since I 
was 14 years old. 
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Q r What license do you hold? A. I hold, now, first as¬ 
sistant license, unlimited steamer, and second assistant on 
ocean steamer. 

Q. Of all tonnage? A. Of all tonnage. 

The Court. Now, you said you wanted to ask the man 
about ringing the bell. 

Mr. Forbes. I just wanted to qualify him. 

By Mr. Forbes: 

Q. Were you the assistant engineer on watch in the en¬ 
gine room on July 12, 1936, on the night of this collision? 
A. Yes, sir. 

Q. Now, did you get an order from the bridge around 11 
o’clock that night? A. Yes, sir. 

321 Q. What was the order? A. I think it was four 
bells. 

Q. What does that mean? A. That means stop and go 
back, reverse the engine. 

Q. How fast astern? A. Full speed. 

Q. Stop and go full speed astern? A. Yes, sir. 

Q. What time was that? A. That was just about a minute 
or about 11 o’clock. 

Q. W’hen did you get your order to go ahead up the 
river? A. I left to go up. 

Q. After the whole thing was over? A. Yes, in about 18 
minutes later. 

Q. You knew about the collision, didn’t you? A. I didn’t 
know nothing until after we stopped, you know. 

Q. It didn’t jar you in your engine room at all? A. Oh, 
no. 

Mr. Forbes. The witness with you. 

Cross Examination 
By Mr. Beach: 

Q. Are you deaf? A. No, sir. 

Q. Were you in the same condition on July 12th that you 
are now with regard to your hearing? A. Yes, sir. 

322 Q. How do you fix the time at 18 minutes, that 
you stopped? A. That is what was put in the book. 

Q. Who put it in the book? A. The chief engineer. 

Q. You didn’t time it? A. I didn’t time it. 
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Q. Did you go over this case with the other witnesses 
yesterday afternoon? A. Yes, sir. 

Q. In this courtroom? A. Yes, sir. 

Q. After the court had adjourned? A. Yes, sir. 

Q. Were you told anything with reference to what the 
witnesses had testified to? A. No, sir. I am telling just 
what I knew happened in the engine room. 

Mr. Beach. That is all. 

James A. Cunningham was called as a witness on 

325 behalf of the respondents, and having been first duly 
sworn, was examined and testified as follows: 

Direct examination 
By Mr. Phelan: 

Q. State your full name. A. James A. Cunningham. 

Q. Where do you live? A. 2925 South Dakota Avenue, 
Northeast. 

Q. Are you in any way connected with the Potomac River 
Line? A. No, sir. 

Q. Were you employed, Mr. Cunningham, on July 12, 
1936? And where? A. At the Emergency Hospital. 

Q. In what capacity? A. In the capacity of night super¬ 
intendent and auditor. 

326 Q. Were you there when Mr. Monroe, the libel¬ 
lant in this case, was brought in, came in? A. Yes, 

sir. 

Q. Subsequent to that were there any gentlemen who 
came to the hospital inquiring for Mr. Monroe? A. Yes, 
sir. 

Q. Did you see those gentlemen? A. I saw one man who 
was pointed out to me as one of the persons who were rid¬ 
ing in the small boat. 

Q. Did that gentleman give you any money or have any 
talk with you ? A. Yes, he did give me some money. 

Q. How was that gentleman dressed? A. I remember 
the gentleman as having on a white suit. That was summer 
time. It looked like white linen or a Palm Beach suit to me. 

Q. Have you seen that gentleman in court here the last 
few days ? A. I saw one gentleman walking down the hall¬ 
way there. 

Q. Was that gentleman identified to you as Mr. Hard¬ 
ing? A. I heard the people out there say that he was Mr. 
Harding. 
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Q. And that is the gentleman who came to the hospital 
that night and paid you some money and with whom you 
talked? A. Yes, sir. 

327 Q. Will you tell us whether or not in your opin¬ 
ion that man had been drinking? A. In my opinion 

the man had been drinking. 

Mr. Phelan. That is all. 

Cross examination 

By Mr. Bryan: 

Q. About what time of night was that, Mr. Cunning¬ 
ham? A. That was around 1 o’clock. I cannot say the ex¬ 
act time. 

Q. Were there other people there? A. You mean—(hesi¬ 
tating). 

Q. Were there other people with him when he was there? 
A. I remember—my recollection is there might have been 
one other person come up to the hospital. 

Q. How much money did this person give you? A. I 
cannot tell you right off. 

Q. He gave it to you in a check or cash? A. I think it 
was cash. 

Q. And you say that the person who gave you the money 
on that night was the person you had seen in the hall? A. 
Yes, sir. 

Q. On the night he gave you the money, did he give you 
his name? A. I didn’t ask him his name. I cannot remem¬ 
ber that. 

Q. Did you give him a receipt? A. Yes, sir. If I 

328 collected it I must have given him a receipt. 

Q. Have you got anything in the hospital records 
to show as to who paid you that money? A. I cannot re¬ 
member giving him a receipt. In other words, it was a 
routine matter coming through, a mere payment for a room. 

Q. When you saw this person in the hall, since this case 
has been on trial, did you recognize him as the man you 
saw that night, or did someone tell you he was the man 
who owned the boat ? A. No, sir. I recognized him. When 
I saw him at the hospital I got a profile view of him. 

Q. You just got a profile view of him. He was pointed 
out to you as being the person in the boat? A. Yes, sir. 
The Court. As being his boat? 
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The Witness. As being Mr. Harding. He was pointed 
out to me at the hospital as being Mr. Harding. 

Bv Mr. Bryan: 

Q. Who pointed him out to you? A. Mr. Wills. 

Q. He is president of the Potomac Line? A. Yes, sir. 

Q. Had you known Mr. Wills before? A. No, sir, I had 
not. 

329 Q. You say he was drinking on that night, in your 
opinion? A. In my opinion. 

Q. And you say you only saw his profile on the night of 
July 12th? A. No, sir. I saw his profile when he was 
pointed out to me. In other words, the man was walking 
across the emergency room there at the time he was pointed 
out to me. 

Q. Was that the only view you had of him on that night ? 
A. No, it wasn’t. 

Q. And there was a time on that night when you saw his 
full face? A. Yes, sir. 

Q. Did you smell alcohol on him? A. Well, I will tell 
vou— * 

Q. (Interposing) You can answer that question “yes” 
or “no.” A. I cannot trace it directly to him. 

Q. So, you don’t know whether he was drinking or not? 
A. I know in my own opinion that he was. 

Q. You didn’t smell alcohol on him, and you said you 
could not trace it directly to him. A. Not directly to him, 
but I smelled alcohol. I didn’t pay any attention to it. 
In other words, I did not bend down to smell it on him, and 
it was just another case. There are so many cases 

330 coming there and it was just routine to me. 

Q. As a matter of fact, were there many or few 
people there? A. You mean from the collision? 

Q. From any place, in the hospital. A. No. It was just 
a routine matter. 

Q. Did Mr. Wills—was he with you when this man was 
pointed out? A. Yes, sir. 

Q. Was there any alcohol on Mr. Wills’ breath? A. No, 
sir. 

Q. You don’t know where the alcohol did come from, do 
you ? A. At the time I was talking to this man Harding, I 
had not met Mr. Wills yet. 
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Q. I understood from your testimony that you did, when 
you noticed alcohol there that night on Mr. Harding. A. 
No, sir. 

Q. Well, have you seen him since that night except here 
in court? A. That is, who? 

Q. Mr. Harding. A. Not since then. 

By the Court: 

Q. Who pointed Mr. Harding out to you in the hall? 
A. Mr. Wills did. That is the gentleman from the 

331 steamboat. 

By Mr. Bryan: 

Q. And Mr. Wills is the one who pointed him out in the 
hospital, too? A. Yes, sir. That is the reason I remember 
him, because Mr. Wills pointed him out. As far as anyone 
else is concerned, I didn’t— 

Q. (Interposing) If Mr. Wills had not pointed him out 
to you, you would not have known him? A. I would have 
remembered the man. 

Q. What? 

The Court. He said he would have remembered the man. 

William H. Thomas was called as a witness for and on 
behalf of the respondents, and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Forbes: 

Q. Mr. Thomas, where do you live? A. In Washington, 
you mean? 

332 Q. I don’t know where you live. Yes. A. 612*4 
Seventh Street, Southwest. 

Q. Are you at present employed? A. Yes, sir. 

Q. Where? A. With the Capital Transit Company. 

Q. How were you employed on the night of July 12,1936? 
A. I was working for the Potomac River Line as quarter¬ 
master. 

Q. Now, on that night when did you go on watch in the 
pilot house? A. About 10:30. 

Q. Do you recall a collision between the SEA BIRD and 
the POTOMAC? A. Yes, sir. 
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Q. Had you been out of the pilot house from the time 
you went on watch until after the collision? A. No, sir. 

Q. You were quartermaster there? A. Yes, sir. 

Q. What did your job require you to do? A. To steer my 
trick on watch. 

Q. Speak louder. A. To steer my trick in the pilot house. 
Q. You were at the wheel? A. I was. 

333 Q. That was your job at the wheel? A. Yes, sir. 

By the Court: 

Q. What time were you at the wheel? A. I started on 
about 10:30. 

Q. Until when? A. Until the boat docked. 

The Court. All right. 

By Mr. Forbes: 

Q. Now, do you recall seeing a light on a vessel which 
subsequently turned out to be the launch SEA BIRD? A. 
Yes, sir. 

Q. What light was it you saw? A. I saw the tail light. 
By Mr. Forbes: 

Q. What did you see when you were about abreast Fort 
Washington? A. I saw this light about, probably a thou¬ 
sand feet ahead and about 200 or 250 feet off the starboard 
bow. 

334 Q. What did the POTOMAC then do? A. It blew 
two blasts of the whistle. 

Q. What was that to indicate to the SEA BIRD? A. It 
indicated passing to the SEA BIRD’S port side. 

Q. Now, did you get any reply from the SEA BIRD? A. 
Two blasts from the SEA BIRD. 

Q. How promptly? A. Right away. 

Q. What did those two blasts from the SEA BIRD indi¬ 
cate ? A. That it was all right to pass on her port side. 

Q. What was the next thing that you noticed? A. Well, 
we had gone practically 800 feet when the SEA BIRD closed 
in on our bow. 

Q. You had gone 800 feet when the SEA BIRD what? 
A. Started to make a left turn there toward our boat. 

Q. What light opened up then on the SEA BIRD? A. 
The red light. 
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Q. What was the speed of the SEA BIRD at that time? 
A. She was going approximately 6 or 7 or 8 miles an hour. 

Q. What if any order did the captain give, of the POTO¬ 
MAC, at that time to the SEA BIRD? 

The Court. Did he say that the SEA BIRD turned to 
the—what? 

Mr. Forbes. Left, and came toward them at approxi¬ 
mately 6 or 7 or 8 miles an hour. 

335 The Court. I got that. 

By Mr. Forbes: 

Q. What orders did the captain of the POTOMAC then 
give? A. The captain of the POTOMAC then gave me 
orders, as soon as he blew the whistle, to left off and leave 
that boat plenty of room. 

Q. Gave what orders? A. To left off and leave the boat 
plenty of room. 

Q. To left off? A. Yes, sir. 

Q. What do you mean by “left off’’? A. Give the boat 
plenty of room on the right-hand side. 

Q. You mean go to the left by “left off’’? A. That is 
right. 

Q. Well, what signals, if any, were given to the engine 
room? A. Well, the signals were not sent to the engine 
room until the boat was about 40 or 50 feet away from our 
starboard bow. 

Q. What were the signals? A. It was four bells. 

Q. What does that mean; what was that order? A. To 
slow down speed and go backwards, and there was a jingle 
to ring the boat up full speed. 

336 Q. Did I understand you to say, ring the boat up 
full speed? A. Yes, sir. 

Q. About what was your speed at the time you blew 
these first two blasts? A. About 9 or 10 miles an hour. 

Q. The order for you to go to the left, that was a wheel 
order? A. Yes, sir. 

Q. Did you obey that order promptly? A. Yes, sir. 

Q. Directly? A. Yes, sir. 

Q. Well, after the launch turned to her left, toward you, 
what ultimately happened with reference to the launch and 
your boat? What was the next thing? A. Well, we were 
practically on the west shore by the spar buoy. 
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Q. Practically on the west shore? A. Yes, sir. 

Q. What else? A. Then this boat continued to keep on 
coming. 

Q. What boat? A. The SEA BIRD. 

Q. Then what happened? A. The captain gave 

337 signals to go back full speed astern, and then we 
never went over a length of the boat before— 

Q. What? 

Mr. Bryan. Let him finish. 

By Mr. Forbes: 

Q. Go ahead. A. The POTOMAC did not go a full length 
before she stopped. 

Q. Did not go a full length? A. After the impact of the 
SEA BIRD. 

Q. Well, where was the impact? What part of the SEA 
BIRD hit what part of the POTOMAC? Would you show 
us? Did you see that? A. Yes, sir. 

Q. Can you show us with these two models? A. Yes, sir. 

Q. Assuming that the big model is the POTOMAC and 
the smaller one is the SEA BIRD, how did they come to¬ 
gether? A. (Illustrating) The steamboat POTOMAC was 
going up the river. 

Q. Show us how they came together. A. Like this (illu¬ 
strating). The boat struck probably 35 or 40 feet back of 
the starboard bow and sheered off something like this 
(illustrating), and the wash from the side wheels of the 
POTOMAC shot the boat out like that (illustrating). 

Q. Put them in the position of contact. A. Yes, 

338 sir (illustrating). 

Mr. Forbes. May I indicate that for the record, 
the angle? 

Mr. Bryan. The witness has already indicated. 

Mr. Forbes. But that does not go in the record. 

Mr Brvan. The witness has indicated in his own words. 

By Mr. Forbes: 

Q. What degree is that? A. That is approximately a 
45-degree angle. 

Q. Then you said her port quarter came in as you illu¬ 
strated? A. Yes, sir. 
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Q. And what became of the SEA BIRD? A. The impact 
threw her bow off. It brought her stern in toward the boat 
and the waves from the side wheel of the POTOMAC threw 
the boat out and off. 

Q. Well, how far did she go before she stopped? A. I 
wouldn’t know exactly how far she went. 

Q. Which direction did she go from the POTOMAC? A. 
She went off towards the side and aft; aft a little bit and 
off towards the side. 

Q. What side, Mr. Thomas? A. The starboard side of 
the POTOMAC. 

Q. All right. 

By the Court: 

Q. What did you say about off the port side? A. 
339 I didn’t say anything about off the port side. 

By Mr. Forbes: 

Q. When was it the launch was damaged? A. During 
the impact. When she struck there, her port side swung 
around, and the overhang of the POTOMAC struck the 
top of the SEA BIRD. That is when she was damaged. 

Q. What part of the SEA BIRD? A. The forward top 
deck. 

Q. Well, was her port quarter injured at all? A. Yes, 
sir; it was. 

Q. Will you point out what you meant by “the port 
quarter was swung against it, the POTOMAC”? 

The Court. What did he say before that was torn away 
on the SEA BIRD? You ask him what part of the SEA 
BIRD struck there under the— 

The Witness. Under the guard. 

The Court. And what part did you say was torn away? 

The Witness. I said the top port side of the top deck; 
the top cabin side, what they call it on the SEA BIRD. 

The Court. You said the top port side? 

The Witness. Yes, sir. 

The Court. W 7 hat part is that with respect to the middle 
of the boat, the stern of the boat or the bow of the boat? 

The Witness. It would be forward. It would be about 
forward of the main deck, of the sun deck. 
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340 The Court. Then, it was up near the bow of the 
boat ? 

The Witness. Yes, sir. 

The Court. You are sure of that? 

The Witness. Yes, sir. 

By Mr. Forbes: 

Q. Well, what part of your boat was it that did the 
damage to the SEA BIRD? A. The guard. 

>L '-’ 

Q. Was a board ordered out after the collision, a life¬ 
boat? A. Yes, sir. 

Q. Who ordered that boat out? A. The captain. 

Q. Did you ixo out in it? A. No, sir. 

Q. Did you see the lifeboat return to the POTOMAC? 
A. Yes, sir. 

Q. Did you see anyone get off of it? A. No, sir. 

Q. You didn’t notice that? A. No, sir. 

Q. Did you see Mr. Monroe, the libellant here, at any 
time after he was brought onto the POTOMAC? A. No, 
sir. 

The Court. You were in the pilot house running the boat? 

The Witness. I stayed at my post in the pilot 

341 house. 

By Mr. Forbes: 

Q. Now, when the SEA BIRD made this turn to the left 
toward your boat, was it possible for your boat to have 
gone further to her left or port than she did to avoid the 
collision ? A. She could not have gone any further toward 
the left to avoid the collision. 

Q. Why not, Mr. Thomas? A. Well, there was a shore 
there, and then there was the spar buoy and shallow water. 

Q. How close were you, as you passed spar buoy No. 51, 
to it? How close to spar buoy 51 did you pass? A. Why, 
I could have struck it with a stone easy enough. 

Q. How far would you have to throw the stone? A. Prac¬ 
tically 10 or 12 feet. 

Q. What does the spar buoy mark, what side of the 
channel? A. The spar buoy marks the west side of the 
channel. 
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342 Cross Examination 

By Mr. Bryan: 

Q. What is your trick in the pilot house? A. To steer the 
boat. 

Q. What is your watch; what hours do you have? A. I 
went on watch at 10:30 and did all the steering;. 

Q. Whom did you relieve when you came on at 10:30? A. 
The pilot. 

Q. Who was the pilot? A. Mr. Purcell. 

Q. How long had been away from the wheel ? A. Fifteen 
minutes. 

Q. And left Purcell there while you were away? A. Yes, 
sir. 

Q. You left him in charge of the wheel? A. Yes, sir. 

Q. Who was in the pilot house besides Mr. Purcell when 
you left? A. The captain. 

Q. Anyone else? A. No, sir. 

Q. Purcell was at the wheel? A. When I left. 

Q. When you returned, what became of Purcell? A. 
Purcell stood off to the right-hand side of me. 

343 Q. Was he there at the time of the collision? A. 
At the time of the collision; yes, sir. 

Q. You are sure of that? A. Yes, sir. 

Q. Do you hold any license of any sort? A. No, sir. 

Q. What experience had you had as a wheelsman ? A. I 
have had experience since I was 12 years old; not on the 
POTOMAC. 

Q. Do you own any power boat, or did you? A. Yes, sir. 
Q. How much experience have you had as quartermaster ? 
A. This is the first time I had ever been quartermaster. 

Q. Was that your first trip as quartermaster? A. No, 
sir. 

Q. How many trips had you made prior to that as quar¬ 
termaster, approximately? A. Two hundred, I guess. No, 
it wasn’t that many, because the boat goes out in April, up 
until July. 

Q. How is that? A. From April until July. 

Q. Your season? A. Yes, sir; that season. 

Q. That excursion season was your first time as quarter¬ 
master? A. Yes, sir. 
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344 Q. Now, the wheel is located in the center of the 
pilot house? A. That is right. 

Q. And on that boat are three decks, are there not? A. 
That is right. 

Q. There is what is called the first deck or freight deck— 
A. (Interposing) The freight deck, saloon deck, and hurri¬ 
cane deck. 

Q. Now, the saloon deck is the second or middle deck? 
A. Yes, sir; that is right. 

Q. And goes out, doesn’t it. Mr. Thomas, a little further 
on the sides than does the freight deck? A. No, sir. 

Q. Is it about even with it? A. That is right. 

Q. The second deck goes out farther than the liurrican 
deck? A. No, sir. 

Q. Is it sometimes called the liurrican deck or boat deck? 
A. Yes, sir. 

Q. The pilot house is located about how far from the rail 
on the boat deck? A. About 6 feet. 

345 Q. And 6 feet from each side of the rail of the 
hurricane deck? A. Inside the front of the boat 

from each side it is about 8 feet. 

Q. And it is about 6 feet from the front rail of the hurri¬ 
cane deck; is that right ? A. That is right. 

Q. Now, will you look at this picture? 

The Court. Let me see. He says the pilot house is 6 feet 
from the front rail of the hurricane deck? 

Mr. Bryan. Yes, sir. 

The Court. And S feet on either side before you get to 
the rail? 

The Witness. That is right. 

Bv Mr. Bryan: 

Q. Now, from the pilot house, and from your position at 
the wheel, you of course cannot see the rail of the first deck 
or freight deck, can you? A. Yes, sir. 

Q. You can? A. Yes, sir. 

Q. Can you see the rail of the middle deck from the pilot 
house ? A. Yes, sir. 

Q. Standing in front of the wheel? A. Yes, sir. 

346 By the Court: 

Q. How can you do that? A. The distance up, your 
Honor—the boat is 40 feet high. 
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Q. I know, but if you are on a five-storv house you cannot 
see 8 feet back what is down 40 feet. A. Your Honor, the 
pilot house—the floor of the pilot house is not on the hurri¬ 
cane deck. It is up nearly 4 feet. That doesn’t give you 
but 4 feet to look over. 

Q. How are you going to get away from that 8 feet? A. 
Well, the wheel is not but 4 feet off— 

By Mr. Bryan: 

Q. (Interposing) What is the height, if you know, of the 
deck, the floor of the hurricane deck from the water level? 
A. About 40 feet. 

Q. And you are away about 8 feet back from your rail? 
A. Yes, sir. 

Q. And from that position there you can look over that 
distance of 8 feet down 40 feet? A. You can. 

Q. Is there any glass arrangement, or anything of that 
sort for reflection? A. No, sir. 

Q. I shew you a picture on a letterhead— 

347 Mr. Forbes. Let me see that. (Examining letter). 

By Mr. Bryan: 

Q. I show you a letterhead of the Potomac River Line 
which purports to show a picture of the Steamer POTO¬ 
MAC, and ask you if that gives an accurate picture of it. 
A. (Examining letterhead) No, sir. 

Q. In what way is it incorrect? A. That picture shows 
after the stack on this boat, inside the saloon right down 
here (indicating); that shows as much as 75 or 100 feet 
right there, and this deck is practically the same (indicat¬ 
ing). 

Q. Does it show approximately an accurate picture of 
the height of the boat? A. No, sir. 

Q. It does not? A. The height of the boat, yes, sir; just 
about. 

Q. It does? A. Yes, sir. 

Q. Does it give the relative positions of the decks, one 
to the other? A. I would not say that it does; no, sir. 

Q. Does it give the right position of the stack? A. Yes, 
sir. 
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Q. Docs it give the right position of the pilot house in 
reference to the stack? A. No, sir. 

348 Q. Does it give the correct position of the pilot 
house in reference to the hurricane deck? A. No, 

sir. 

The Court. What is that you sav ? Is that a picture of 
the ship? 

Mr. Bryan. It is a picture of the ship as it appears on 
the letterhead of the Potomac River Line. 

The Court. lie says that does not look like the ship. 

The Witness. This (indicating) is not like the POTO¬ 
MAC. This (indicating) is more nearly like the POTO¬ 
MAC. but from the pilot house—or, from the inside saloon 
deck right here (indicating) out forward, that looks on the 
picture practically 100 feet. 

Bv Mr. Brvan: 

* • 

Q. Now, look at this picture as it stands. Do you see the 
pilot house up here? A. Yes, sir. 

Q. Now, from this picture do you say that you could 
stand in the middle of the pi lot house and see what hits 
below the gunnel, here (indicating)? A. You can. 

Q. Will vou tell the Court how vou can look out of the 
pilot house and look through three decks and see 

349 along underneath? A. You don’t have to. 

Q. Where would you look? A. You would look out 
the window. 

Q. Will vou show us how vou would look out the window? 
A. T told you that picture is not anywheres right. 

Q. Do you know why they put an incorrect picture on 
there, then? A. Tt is the earner’s fault that the picture 
looks like that. That picture is taken at an angle. 

Q. The picture shows itself how it was taken. A. It does 
in a way, but that picture was taken at an angle. You take 
that picture off to the side here and you will get a different 
ship. 

Q. Do you advertise that it is the largest and fastest river 
steamer (indicating on letterhead) ? A. It is. 

Q. Is that correct ? A. It is. 

Q. You have never held a pilot’s license on the Polo- 
mac? A. No, sir. 

Q. The Potomac River, I mean. A. No, sir. 
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Q. How long have you been working for the Potomac 
River Line in any capacity? A. From the first of 

350 the moonlight season. 

Q. Of 1936? A. Yes, sir. 

Q. Now, as I understand you, you saw the stem of the 
SEA BIRD come in contact with the starboard side of the 
POTOMAC at a point about 30 or 40 feet from the bow? 
A. About 30 feet. 

Q. And you saw the actual contact made? A. Yes, sir. 

Q. And you saw the actual contact made between the 
guard and the port stern quarter of the SEA BIRD? A. 
I saw the stern go in. I didn’t see the stern hit. 

Q. You saw the stern go in? A. Yes, sir. 

Q. That was after the bow had gone in? A. That is 
right. 

Q. And at that time you were at the wheel? A. I was at 
the wheel. 

Q. And all the time you were taking orders from the 
master? A. I was. 

Q. Did the master change his position in the pilot house 
while he was giving these orders? A. I don’t remember if 
he did or not. 

351 Q. You don’t remember that? A. No, sir. 

Q. What was the position of the POTOMAC with 
reference to the mid-channel of the river when the captain 
blew his two blasts? A. You mean what course? 

Q. Where was your ship in the river? A. We were close 
to the west shore of the channel headed towards Washing¬ 
ton. 

Q. About how far were you from the channel bank at the 
time you blew, the west channel bank? A. About 75 feet. 

Q. And the POTOMAC was a little east of mid-stream— 
T mean the SEA BIRD was a little east of mid-stream? A. 
I wouldn’t know exactly how wide the stream is. 

Q. Do you know the width of the channel there? A. No, 
sir. 

Q. Well, she was some 200 or 250 feet to your starboard? 
A. That is right. 

Q. Now, you say that as soon as the POTOMAC blew its 
two blasts that the captain gave you the order to left off 
and leave the boat plenty of room? A. That is right. 

352 Q. Did you think you had plenty of room there? 
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A. I knew I had plenty of room. 

Q. Why did you left off when it was 1000 feet ahead of 
you? A. The captain told me to. 

Q. And you were then 75 feet from the west channel 
hank ? A. Just about. 

Q. And you left it off at that time? A. Yes, sir. 

Q. And came in closer to the channel bank ? A. Yes, sir. 
Q. IIow close did you come to it on that turn ? A. Well, 
we stayed on that turn the whole time. 

Q. 1 thought you said you were 75 feet at the time you 
blew. A. I was. 

Q. And then you left it off. A. I did. 

Q. How close did you come after you left it off? A. I 
came over until I stopped. That boat kept coming towards 
us. 

353 0. How close did vou go to the left channel bank? 
A. Practicallv 15 feet, anvliow. 

Q. About 15 feet when you stopped? A. Just about. 

Q. You don't know why, then, of your own knowledge, 
the captain asked you to left it off when you were a thou¬ 
sand feet astern and 200 or 250 feet to port of the SEA 
BIRD ? A. No. I can’t understand why he did it. 

The Court. Did he say how far he was when the SEA 
BIRD turned and headed toward him? 

Mr. Bryan. He did not, no, sir. He said he had gone 
about 800 feet when he noticed the turn. 

The Court. I see. 

By Mr. Bryan: 

Q. About how far was the POTOMAC astern of the SEA 
BIRD when you first noticed the turn of the SEA BIRD? 
A. Say that again, please. 

Q. About how far was the POTOMAC back of the SEA 
BIRD when you first noticed the SEA BIRD turning? A. 
About 300 feet. 

Q. About 300 feet? A. When I first saw her start to 
turn; yes, sir. 

Q. What did the POTOMAC do when you first noticed 
the SEA BIRD turning? A. What was the POTO- 

354 MAC doing? 

Q. Yes. A. When it first started to turn, I didn’t 
do anything. 
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Q. Didn’t do anything? A. No, sir. 

Q. I understood you to say that the SEA BIRD got to 35 
or 40 feet off of the starboard bow of the POTOMAC be¬ 
fore the order for reversing the engines was given. A. 
She did. 

Q. Is that right? A. That is-right. 

Bv the Court: 

Q. Was there any warning given the boat in front, or 
any other boat, to get out of the way, a warning approach 
of any other boat ? A. Only the two whistles to pass, and 
it was answered immediately. 

The Court. Supposing those are passing signals that are 
given and recognized, and then they see that the boat that 
is ahead is going to run into you, did he give you any signal 
at all then? 

The Witness. The captain didn’t. 

The Court. Is there any such thing—for instance, if you 
are driving an automobile and you blow your horn to a 
man that you are going by him, and if he deliberately stays 
in front of you—don’t you have some sort of a 
355 signal at sea, which requires you to do that ? 

The Witness. I would in an automobile. 

The Court. We are getting back to the sea. I know what 
to do in an automobile because I have to do it so many 
times myself. I don’t know about the sea. 

The Witness. I imagine you would. T don’t know all the 
rules of the river, your Honor. 

The Court. A danger signal; that is what I mean. He 
said he didn’t know. 

By Mr. Bryan: 

Q. You don’t know what the danger signal is? A. I know 
what the danger signal is. 

Q. What is it ? A. Several short blasts of the whistle. 

Q. A series of short blasts ? A. Yes, sir. 

Q. And did the POTOMAC give them that night to the 
SEA BIRD? A. I don’t think so; no, sir. 

Q. Now, in response to a question a minute ago, you 
stated that the SEA BIRD was about 200 or 250 feet to 
starboard; that you had gone about 800 feet when you 
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noticed the SEA BIRD turning in to the left. A. That is 
right. 

356 Q. That at that time the SEA BIRD was some 300 
feet—or, rather, the POTOMAC was some 300 feet 
back of the SEA BIRD. A. That is right. 

Q. So that at the time she started turning in you were 
300 feet behind her and she was 200 to 250 feet to starboard 
of you. A. No, sir; I didn't make that statement. 

Q. Tsn't that what the statement comes tof A. Xo, sir. 
Q. Whv isn’t it? A. Because vou asked when he blew the 
whistle how far was she away from me. I didn't say she 
was 250 feet, but at the turning she was 300 feet ahead 
of us. 

(,). Now, you told me— 

By the Court: 

Q. Do I understand she was only 300 feet ahead of you 
when lit 1 gave the signal for passing; is that your testimony 
now ? A. Xo, sir. 

(,). Well, then, state—there seems to be a contradiction in 

what vou said. I understood vou to sav when vou gave 
• • • • 

the whistle, or when vou lirst saw this boat it was a thou- 
sand feet ahead of you and 200 or 250 feet off to the right. 
A. That statement is right. 

(,). IIow far were you when you gave the signal; how far 
behind when you gave the signal? A. Practically 
•>.)< 300 yards. 

O. Whv do vou sav van Is at one time and feet at 

v • • • • 

another time? Then you were 900 feet behind him? A. 
Yes, about 900 to 1000 feet. 

The Court. (Jo ahead. 

By Mr. Bryan: 

Q. Xow then, at that time, when you were 900 feet, it was 
20() or 250 feet to starboard. A. That is when we blew the 
whistle; ves, sir. 

0. You didn’t notice anv change in her course until vou 
had gone S00 more feet ? A. That is right. 

Q. And at that time you said you were 300 feet back of 
her? A. That is right. 

Q. So that when you were 300 feet back of her she had 
just begun to make her turn ? A. That is right; yes, sir. 
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Q. So that she was 200 or 250 feet to starboard of you? 
A. That is about right. 

Q. Now then, you told us your own boat was going 8 or 9 
miles an hour and she was going G or 7 miles an hour, that 
she traveled over the 200 or 250 feet to port and struck 
your boat in the starboard when your boat was only 300 
feet astern of her when she started to make the turn. 
358 A. I said approximately. 

Mr. Phelan. I think we ought at this time object 
to this line of cross examination. The question is based 
upon an entirely faulty premise. It is vague and mis¬ 
leading. lie presupposes that during the time the POTO¬ 
MAC was traveling 800 feet, according to this witness, the 
SEA BIRD was standing still on a single spot. Of course, 
that is preposterous. We all know it was not. Of course it 
was not standing still. The SEA BIRD was moving up the 
river just as the POTOMAC was moving up the river. 
What he wants to do is to put the SEA BIRD on a single 
spot, dead still. We were coming up, and then he wants 
to measure distances again by a com pa i alive space. Well, 
of course, that is not right. lie lias done it with two wit¬ 
nesses and we have not objected. But I think that is abso¬ 
lutely wrong. He starts on a faulty premise and is de¬ 
liberately, in my judgment, trying to mislead these wit¬ 
nesses; and he is going to argue to your Honor later on 
that our reasoning is preposterous because we never got 
up to a point where the SEA BIRD was originally. 

Mr. Bryan. I certainly am. 

The Court. Well, you can argue the reverse of it. 

Mr. Phelan. All right, I will. 


By Mr. Bryan: 

(,). Let me ask you again, then: The POTOMAC was 300 
foot behind the SEA BIRD and both of them were 
359 moving. A. Three hundred yards. 

( c ). All right. Three hundred yards at first. \\ hen 
you first saw the SEA BIRD turn to port, turn to the left, 
your boat was 300 feet behind the SEA BIRD.' A. I would 
say practically. 

( t ). And both of you were moving upslream.' A. That is 
right. 
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( t >. The RuTO.MAC was foilin' faster than was llu* SKA 
mm): a. That is i-i-ht. 

<A And at that time the SKA BIRD was ’J(H) or Tbu feet 
to starboard of the FOTO.MAC.' A. I wouldn't say she was 
that far off. 

( c >. About how far off was she then.' A. About 17a feet. 
I imagine. 

(). So that in that position were they both moving up¬ 
stream. one .’!()<.' feet behind the other and one 17b feel from 
the other, the one on the riii'lit still moving turned and 
come over the 17b feet and struck the R()TCM.\C on the 
starboard bow.’ A. That is riii’lit. 

(.>. Now. no signal was sounded in the enable room by 
tin* master of tin* boat until the SKA BIRD was -Mi or at) 
feet off the starboard bow and headed toward the I*OTt) 
M.\('.' a. Yes, that is riiiht. 

Mr. Bryan. That is all. 

.Til) Redirect examination 
By Mr. Forbes: 

C. Mr. Thomas, you are not repaired by the navigation 
laws to be ;i licensed man to act as ijuartermnster on a 
boat .’ A. Xo, sir. 

0. 1 understand you had been acting as pua rtermaster 
all that season. A. That is riaht. 

(). You said somethin"’ about T>i> trips; was that rouahly 
r :, .dit A. Well, from the first of the season we went out 
every niii’ht, and we went down the river to Chapel Point 
every day. some Sundays and sometimes during the week. 

( t >. Sometimes you made as many as two trips a day.’ 
A. Two t rips ;i day. 

( L ). When did you boaiii your season, about April.' A. I 
don't rerueuibei’: about April some time. 

C. And you linished when.’ A. September. 

O. And you were actina as ijiiartermasler durina that 
■ hole period A. That is rialit. 

'b Do you remember what your course, your regular 
etmrse i- from Fort Washington to River \’iew li"hl ahead, 
what the compass course is.' 

Til Mr. Beach. I object to what the general course is. 

It is what the course was on that niuht. 
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1 }K 


Mr. Forbes. T!u* reason for llmt <|Ucstion. your Honor, 
is- 

Tin* ('ourt ( inter)losiiiii,'). i know 1 Ik* reason tor it. lie 
may answer the <|Uestion. 

I>y tin* (’ourt: 

( t ). What was 1 lie regular course al the time and place 
when you first saw the SHA 1»11M).’ A. About northwest 
by north a halt'. 


By Mr. Forbes: 

( t >. Was that your regular course.’ A. 1 would not say 
exactly, but that wa> just about. 

O. When do you eha.uue Vour course—when would you 
have changed your course next it' there had not been any 
collision.’ A. Alter passing spar buoy. 

(). And then a ; ipi'oximately would not the course have 
been In other words, il would be Well, what would it 
have been ! 

The ('ourt. Woull it be east or west, do you mean.’ 

Mr. Forbes. Xo. your Honor, because the course would 
ehaiiu'e sliuhtly to 1 he—pi < »b;i 1*: y to north by norlheasl and 
possibly north by northwest, more north. This course, of 
course, ehauii'cd as they weiil up and down tile river. 

By Mr. Forbes: 


(J. The pilot house is about how hiyh from 
elevated above the main deck.’ A. T 


the main deck, 
he main deck.’ 


Q. Yes. A. About 40 feet. 

Q. And how h iuh is it above tile deck next below 
it A. About 14 feet, I imagine. 


R,obert Moore was called as a witness on behalf of the 
respondents, and. having been first duly sworn, was ex¬ 
amined and testified as follows: 


I )ired Kxamination 


By Mr. Forbes: 

(). Mr. Moore, were you a seaman on 1 he Steamer 1*0- 
TOMAC oil July HI. 1 !):»b.’ A. Yes sir. 

(). W here do you live.* A. I live at 41 dj Tweltlh Street, 
Northeast. 
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Q. How long have you followed the water? A. About two 
vears. 

Q. Were you one of the men who manned the lifeboat 
that went out to the SKA BIRD? A. Yes, sir. 

The Court. Ask him what he is doing now. Where 

363 is he employed now ? 

By Mr. Forbes: 

Q. Where are you employed now ? A. F. W. Miller & 
Company. 

Q. F. W. Miller & Company in Washington? A. Yes, sir. 

Q. Where were you at the time of the collision? A. On 
the dance floor. 

Q. Did you hear the whistle to lower the lifeboat? A. 
Yes, sir. 

Q. And you responded? A. Yes, sir. 

Q. You were one of those who went out in charge of pilot 
Purcell? A. Yes, sir. 

Q. What did you find when you went out towards the 
SEA BIRD? Did you find any people clinging to the 
wreckage? A. There were three people clinging to part of 
the wreckage off the yacht. 

Q. How many men and how many women? A. One wo¬ 
man and two men. 

Q. Were they making any effort, the men, to get the 
young woman— 

Mr. Brvan. I think vou ought to ask the witness rather 
than state what he was doing. 

Mr. Forbes. Isn’t it proper to ask whether there 

364 was any effort being made to take this young woman 
back to the boat where she came from? That is all 

I am asking him. 

The Court. You ask him that. Now, here are three peo¬ 
ple overboard. The testimony is that there were two men 
and a woman and the lifeboat came toward them. Why not 
see if they waited until the boat came. 

Mr. Forbes. They did; yes, sir, but I am asking if there 
was any effort before that to do something toward this 
young lady’s rescue. She was hanging to the wreckage 
with them. 

The Court. Very well. The boat was lowered and it 
went out 50 or 60 feet and they didn’t even attempt to do 
anything. Go ahead. 
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By Mr. Forbes: 

Q. When you got there you found them clinging to the 
wreckage, you say. What did Captain Purcell and you 
people do with reference to those three people? A. We 
pulled by the side of the three people and put them into the 
lifeboat. 

Q. Where did you take them? A. We took them to the 
launch. 

Q. About how far were these people who were clinging to 
the wreckage from the SEA BIRD; how many feet off? A. 
Well, I would say about 50 feet. 

Q. Now, when you got up to the SEA BIRD, what 

365 if anything did you see in the cockpit of that boat, 
the SEA BIRD? A. Well, we pulled up to the side 

and put three people in the SEA BIRD, and when we pulled 
up there was a bottle of whiskey laying in the cockpit of the 
SEA BIRD. 

Q. There was a bottle of whiskey laying in the cockpit of 
the SEA BIRD when you put the three aboard? A. That is 
right. 

Q. Was there any effort made by the pilot to tow the 
launch? A. We made an offer to tow it back but thev would 
not let us. 

Q. About how long did it take you to get from your ship 
to the launch, where these people were holding on, when 
you first went out to that place? A. When we first left the 
POTOMAC and got to the launch, I don’t imagine it was 
five minutes. 

Q. Could you lower your lifeboat with the vessel moving? 
A. No, sir. 

Q. After you put these three people aboard the SEA 
BIRD, then did you start back to the POTOMAC? A. We 
started back, yes. 

Q. What happened then? A. They hollered and told us 
to come back, that there was a man sick. 

Q. And did you go back? A. We went back and 

366 got him, yes. 

Q. Did you take the man aboard? A. We took the 
man aboard. 

Q. Was this the young man (indicating)? A. I believe 
it is. 
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Q. Was anybody with him? A. There was another fellow 
with him. 

(,). How did Mr. Monroe get into the lifeboat? Was he 
carried or lifted or did he walk? A. We caught hold of 
his arm and he stepped aboard. 

( t ). Did you see him at any time when he was unconscious ? 
A. Xo, sir. 

Q. Where was he put when he was taken aboard the 
POTOMAC? A. He was carried aboard the POTOMAC 
and put in a stateroom. 

Q. How close were you to Mr. Monroe? A. I helped put 
him in the stateroom and helped wash his face. 

Q. Did you notice any liquor ? A. Yes, sir. There was 
the smell of whiskey on his breath. 

Q. You were close to him ? A. Yes, sir; because I washed 
his face. 

Q. Now, was the young lady, whom you rescued and put 
aboard the SEA BIRD, offered an opportunity to 

367 come aboard the POTOMAC ? A. Yes, sir. 

Q. By Pilot Purcell? A. That is right. 

Q. When lie asked her to come aboard, what did she sav ? 
A. She said she would stay on the launch and put some dry 
clothes on. 

Q. During the time that you saw Mr. Monroe was he at 
any time nauseated, vomiting? A. Xo. 

Q. Did you go in the stateroom after you assisted in tak¬ 
ing him there ? A. After I left him the first time I did not 
go back. 

Cross Examination 

Bv Mr. Brvan: 

» » 

Q. Where were you sitting; at which oar were you seated ? 
A. Xo. 2 oar. 

Q. That was on which side? A. That was on the left 
side of the lifeboat. 

Q. Forward? A. Yes, sir; forward. 

Q. And Purcell was sitting in the stern with the tiller? 
A. That is right. 

Q. And on which side of the SEA BIRD did you go 

368 up to? A. We pulled up to the left side. 

Q. What side? A. It was crosswise, like this (il¬ 
lustrating), and we pulled up to the side here, and we put 
our left side of the lifeboat up to the side of her. 


n 
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Q. Your port side was against her side? A. Well, I 
wouldn’t like to say which side. 

Q. Did you have your bow in the same direction of her 
bow? A. Yes, sir; both bows were headed in the same direc¬ 
tion. 

Q. Your side, was that next to the SEA BIRD, or away 
from the SEA BIRD? A. Well, next to the SEA BIRD. 

Q. Right up next to the SEA BIRD? A. That is right. 

Q. The boats together, were they? A. They were. 

Q. Did you go up and get into the SEA BIRD? A. We 
stood by the side of her. 

Q. And helped the passengers— A. To get in. 

Q. Back into the SEA BIRD? A. The SEA BIRD. 

Q. And from that position you could see the cockpit? A. 
Right. 

.‘169 Q. And you saw a bottle of whiskey there? A. 

That is right. 

Q. Now, Purcell was in the same position that you were 
in ? A. lie was back further than I was. 

Q. And he was standing? A. He was standing. 

Q. You both had a survey of the same area there? A. I 
presume we did. 

Q. Now, you were on the dance floor when the orders to 
man the lifeboat were blown? A. Yes, sir. 

Q. Beer was being served on the dance floor, wasn’t it? 
A. No, sir. 

Q. Well, there was a beer bar on the boat? A. That is 
right. 

Q. And the waiters were taking beer about the boat, were 
they? A. Not on the dance floor. 

Q. Or anv other place on the boat? A. Back in the dining 
room. 

Q. And forward on the deck also? A. I never saw that. 

Q. You never noticed them doing that? A. No, I didn’t. 

Mr. Forbes. I don’t see what that has got to do 
370 with this case. 

The Court. T don’t know. You were trying to 
prove that these people were drunk. If this man said he 
saw a bottle of whiskey there, he is evidently trying to find 
out whether he saw what was going on on his own boat. Tt 
goes to his credibility. I think it is very important. 
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By Mr. Bryan: 

(,). You say this liquor on the SEA BIRD. Tell me wliat 
liquor you saw on board the POTOMAC. A. Not any. 

(,). Nobody had any liquor there? A. If they did have it, 
I didn't see any. 

Q. Did you see any beer on the POTOMAC? A. Sure. 
I seen plenty of beer. 

(<). Who had it? A. The customers at the bar. 

( t >. What duty did you have on the dance door? A. To 
see that the dancers were kept right on the dance floor. 

Q. I thought you were a deck hand. A. No, sir. 

( c ). You stood at the rail on the dance door? A. I was 
standing at the door of the dance floor. 

O. And it was vour dulv to see what ? A. To see what 

v • » 

went on on the dance floor; to see that everybody be- 
.’•>71 haved themselves. 

(,). Did you have police there? A. 1 had that 
authority on tin* boat. 

( t ). Were there any others up there to keep order on the 
boat? A. Not on the dance door. 

( t >. You were the only one? A. I was. 

( L ). And the dance floor extends practically the whole 
length «>f tlie saloon, doesn’t it? A. No, not the length of 
the saloon. 

( c >. Almost ? A. No. I would not say almost. 

( t >. You would not? A. No. 

Q. What were your duties on tin* boat besides that? A. 
I was to look after the dance hall and to watch the boat at 
nights when she died up. 

Q. Did you have anything to do with handling the linos 
when sin* docked? A. No, sir. 

Q. Did you have anything to drink yourself? A. No, 
sir. 

( t ). No beer ? A. No, sir. 

.”>7:2 Q. Do you drink anything? A. Once in a while I 
take a bottle of beer. 

( L h Have you ever drunk whiskey? A. Oh, yes. I take 
a drink of that once in a while. 

Q. Did you see Mr. Purcell down in the lunchroom? A. 
What do mean? Saw him when? 

Q. At any time that night. A. No, sir. 

( L ). You didn’t? A. No, sir. 
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Q. Did you see him on the dance floor? A. Xo, sir. 

Q. Did you see him in the saloon? A. I never seen him 
from the time 1 left until this accident happened. 

Q. You never did? A. Xo, sir. 

Q. Did you see any blood on Mr. Monroe’s face? A. I 
seen blood on the man’s face when he was brought on the 
POTOMAC. His nose was bleeding. 

Q. Was that the man you helped wash his face? A. That 
is right. 

Q. You say there were only these three people in the 
water? A. That is all. 

373 Redirect Examination 

By Mr. Forbes: 

( c ). Your job on that boat was to keep order on the dance 
floor ? A. Yes, sir. 

( t ). You were there as a watchman? A. Yes; there on the 
boat. 

Mr. Forbes: That is all. 

The Court. Let me ask you a question. 

By the Court: 

Q. You say you saw a bottle of whiskey in the cockpit of 
this launch? A. The bottle of whiskev was laving there. 1 
wouldn't say it was full or not. 

(,). Do you know whether there was anything in it ? A. 
There was, yes. 

O. How do vou know? A. You could see the reflection of 

v • 

the bottle that there was something in it. 

Q. Was it laying on the floor of the cockpit ? A. Yes, sir. 
Q. You were standing up and saw over the side? A. 
Yes, sir. 

Q. How big a bottle was it? A. Why, it was a pint 

374 bottle. 

Q. Do you know whether it was a rye whiskey or 
Scotch whiskey bottle? A. That, T couldn’t say. 

Q. You don’t know ? A. Xo, sir. 

O. You couldn't tell whether it was rvc whiskev or Scotch 
whiskey? A. Xo, sir; I couldn't tell, but it looked like Four 
Roses. It was like Four Roses whiskey bottles. 

Q. What is the description of a Four Roses bottle? A. 
Well, it is sort of a thick bottle. 
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Q. Has it got four roses on it? A. No, sir; I saw the 
back of the bottle, not the label side. 

The Court. All right. 

Mr. Forbes. Just a minute. 

Further Redirect Examination 

Bv Mr. Forbes: 

* 

Q. Are there any orders issued by Mr. Wills against any 
of the crew drinking on your boat? A. Yes, sir. 

Q. Do you know whether that order is strictly enforced? 
A. It is. 

Mr. Forbes. That is all. 

375 The Court. That is the POTOMAC you are talk¬ 
ing about ? 

Mr. Forbes. Yes, sir. 

(Witness excused.) 

Mr. Forbes. We will call Mr. Wills. 

The Court. Was this witness excused? 

Mr. Forbes. He is a party. 

The Court. Wasn’t it stipulated that the witnesses be 
excused? 

Mr. Forbes. We have always, if the Court please, had 
some officer of the corporation in court as a representative 
of the corporation. 

The Court. I just wanted to know. This man sat here 
in the courtroom during all of the testimony. All right, go 
ahead. 

Tehreupon—B. B. Wills was called as a witness on behalf 
of Ihe respondents, and, after having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Forbes: 

Q. Mr. Wills, you are the president of the Potomac River 
Line? A. Yes, sir. 

376 Q. Were you on board the POTOMAC at the time 
of the collision between the SEA BIRD and your 

vessel on July 12, 1936? A. Yes, sir. 

Q. What time did that collision occur, about? A. Ap¬ 
proximately 11 o’clock. 
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Q. Did you witness it? A. No. 

Q. Mr. Wills, you just testified that you did not witness 
the accident. Did vou witness any of the preliminary move- 
ments of the vessel before the accident? A. No. 

Q. When you heard of it, what did you do; where did you 
go? A. If I recall correctly, I would have been below in the 
purser’s office, and proceeded to the pilot house. If my 
mind serves me correctly, Captain Barbour was out on the 
bridge lowering the lifeboat, and the lifeboat was promptly 
down within a minute after I got there, and I remained with 
him until the lifeboat left. Then I went down later to the 
side of the boat and helped to get Mr. Monroe aboard and 
had him ordered taken to my stateroom. 

377 Q. When he left the lifeboat, you took Mr. Monroe 

to vour stateroom. Did vou examine him for in- 

* 

juries? A. Yes. I had the purser up there with me, and 
I don’t remember exactly who was there, but I had him 
taken to the basin in the corner and had his face washed. 
His face was bloodv and the pursers were trying to get that 
off. 

Q. What injuries were apparent? A. No bruises on his 
body. It looked like he had a pretty good bump on the 
head. 

Q. On the way up to Washington were you in your state¬ 
room? You had him in your personal stateroom, didn’t 
you? A. That is right. . 

Q. And first aid was administered to him? A. Yes, sir. 
Q. Were you with him all the way up? A. I was in and 
out the whole way up. 

Q. Did he converse with you when you came in and out? 
A. Yes, sir. He talked with me. 

Q. Was he unconscious at anytime? A. No, he was not. 
Q. Was he rational? A. Yes, he was rational. 

Q. On arrival at Washington, about when was that? A. 
Approximately 12 o’clock. 

Q. Wliat did you do with reference to Mr. Monroe 

378 then? A. I waited until we got of!’ the boat and then 
he was assisted to my car and I took him to Emer¬ 
gency Hospital. 

Q. In your automobile? A. Yes. 

Q. Did he want to go? A. No, he didn’t want to go. He 
fought me about going there. I said, “No, you had better 
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go and get examined. I think that is the best thing to do.” 

Q. Did he give you any reason why Mr. Harding put off 
to Alexandria until you were putting him in the car? A. 
That was not discussed. 

Q. After your arrival at the hospital with Mr. Monroe, 
did anyone else come in seeking him? A. While 1 was at 
the hospital waiting, the telephone rang and I answered it 
because tliev were busv, and I asked where Mr. Harding 
was. He said the Harbor Precinct. 

Q. Who answered it? A. I answered the telephone at 
the hospital. The attendants were busy, and they said the 
Harbor Precinct, and wanted to know where Mr. Monroe 
was located, and I said at the Emergency Hospital. And 
in about 20 minutes Mr. Harding came up. 

Q. Was there anybody with him? A. Yes. I don’t re¬ 
member exactly. They were coming and going, but there 
was somebody with him, I know that, but I don’t know how 
manv. 

.‘>79 Q. What was Mr. Harding’s condition at that 
time? A. Well, I wasn’t real close to him. I saw 
him at a distance of 10 or 15 feet and 1 was talking to him, 
and I asked him was he the pilot of the boat and he said 
yes. I asked his name and he said “Mr. Harding.” His 
appearance was that, from my experience of nine years as 
deputy sheriff—his condition was that of a person coming 
out of a drunk. 

Q. You said you had nine or ten years’ experience— A. 
As deputy sheriff of Charles County. 

Q. You say at that time he admitted that he was at the 
wheel of the boat. 

The Court. Don’t repeat this. I heard the testimony. 

By Mr. Forbes: 

Q. Now, the blood which came from Mr. Monroe, where 
did it come from; what part of his body? A. Well, the man’s 
face was bloody. It is hard to tell whether it came from his 
nose or face. I personally did not wash him, myself. 1 had 
either the purser or one of the assistants do the actual work 
on him. 

Q. Did you give him any old clothes? A. I loaned him a 
pair of trousers and a shirt. 

Q. Now, Mr. Wills, several passengers on your boat have 
come here and testified. Will you tell us whether or not 
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you sought statements from them, and how you got word 
of the fact that they would testify? A. I didn’t ask 

380 anyone. After the accident several came to the office 
and reported that they saw the accident, and that 

they would be very glad to testify as to exactly how it occur¬ 
red. 

Q. Amongst them was a man by the name of Paul Davis, 
and another gentleman named John G. Fulton— 

The Court. Wait a minute. Ask him who they were. 
You are not testifying. 

Mr. Forbes. I was merely going to ask if they had been 
able to locate those men, to show that was the reason for not 
producing them. I won’t pursue that. 

The witness is with you. 

Cross Examination 

By Mr. Bryan: 

Q. What time did this excursion start that day? A. 
Approximately 9 o’clock. 

Q. You left Washington, did you? A. We are scheduled 
to leave at a quarter to 9, but it varies from a quarter of 
9 to 9. 

Q. And as a rule did you make the trips with the boat, or 
was that just on this occasion? A. This year I was mak¬ 
ing a trip every night. 

Q. There is a beer bar there on the boat? A. Yes, sir. 

Q. You serve beer to the customers of the boat? A. We 
serve it as they come up to the bar. 

381 Q. And the bar is open from the time the excursion 
starts until it concludes? A. All except on Saturday 

nights. 

By the Court: 

Q. Is there any question but that anybody could buy all 
the beer they wanted to drink? A. That is right. 

By Mr. Bryan: 

Q. You didn’t see the accident, you testified; but after 
the accident you went immediately to the pilot house? A. 
Yes. 
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Q. How long did it take you to get to the pilot house after 
you felt the impact? A. I didn’t feel the impact. I was 
away back on the boat. 

Q. How did you happen to go to the pilot house? A. 
Someone reported to me that the boat had stopped, and 
naturally I observed it had stopped, and any time it stops 
I always want to find out the reason why. 

Q. So, when you went to the pilot house the boat was 
stopped? A. Well, I will say this—I won’t say that it had 
or had not, because I did not— 

Q. (Interposing) Well, had the boat stopped when you 
went to the pilot house? A. I don’t know. 

3S2 Q- You don’t know? A. No. 

Q. When you got this report— A. (Interposing) 
I can say this about the boat. It was so smooth that you had 
to look at something to see whether it had stopped or not. 

Q. You can tell by watching the water whether it has 
stopped or not? A. That is right. When the collision oc¬ 
curred and they reversed the boat, I knew there was some¬ 
thing amiss. 

Q. You had felt the boat being reversed before you went 
to the pilot house? A. Oh, yes; I knew that. I felt it, but 
I didn’t— 

Q. (Interposing) I say, you didn’t go to the pilot house 
until after it had stopped and after it had been thrown into 
reverse? A. That is right. I didn’t go there until some¬ 
thing happened. 

Q. You say the boat is so large and smooth that you can¬ 
not tell when it is stopping? A. Unless it is stopped. 

Q. And you cannot notice it turning unless you are look¬ 
ing at something? A. That is right. 

383 Q. When you went to the pilot house the lifeboat 
was being lowered. How far away from the 
POTOMAC was the SEA BIRD? A. I didn’t see it. 

Q. You didn’t see it? A. Not until the lifeboat was in 
the water and going out there and they put the searchlight 
on it, and then I saw it there. 

Q. Where was it? A. It was on the right side off about 
15 degrees aft; 15 to 20 degrees aft. 

Q. How many feet aft? A. I don’t know. Distince is 
so deceiving on the water I cannot state the distance. 

Q. How long have you been president of the line? A. 
Since its inception. 
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Q. How long has that been, sir? A. Since 1934. 

Q. You did finally see the SEA BIRD after the lights 
were put on it? A. The chances are 1 did. 

Q. Don’t you remember? A. No, I cannot remember, 
but the lights— 

Q. You cannot testify— 

Mr. Forbes. Wait a minute. Let him answer. 

A. I saw the flashlight put on the boat when the. 

384 lifeboat got down there, and it was a distance—the 
exact particular details, now, I would not like to put 

on record as quoting anything. 

Q. You cannot remember the details now? A. As to the 
location of the two boats, except the beam of the flashlight. 

Q. Was it the length of the POTOMAC? A. I would not 
say the distance over there positively, whether it was or 
was not. 

Q. Did you ever see the wreckage to which these people 
were clinging? A. I viewed the boat quite a time after¬ 
wards down at Alexandria. 

Q. I didn’t ask you that question. I asked you if you 
saw the wreckage on the water to which these people were 
hanging. A. I told you I didn’t remember the details that 
I saw that night. 

Q. I am not asking you about the details. I am asking 
you about the fact whether you saw these people in the 
water hanging to the canopy of the SEA BIRD. A. I can¬ 
not sav that. 

Q. Do you remember seeing it at any time after the peo¬ 
ple were taken to the SEA BIRD? A. I don’t recall that. 

Q. Where were you during the time the lifeboat 

385 was in the water? A. I went to the pilot house. 

Q. What did you do after you went to the pilot 
house and the lifeboat was out there? A. I stood convers¬ 
ing with Captain Barbour while the lifeboat was on its mis¬ 
sion. 

Q. How long did you converse with Captain Barbour? A. 
I don’t remember exactly. 

Q. Did you make any notes of what occurred there? A. 
No, I didn’t. 

Q. Did he, while you were present? A. No. 

Q. Did you see the lifeboat of the POTOMAC when it 
reached the SEA BIRD? A. I didn’t follow any of its acts. 
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Q. I asked you if you saw the lifeboat when it reached 
the POTOMAC. A. I saw the beam of the light, but not 
the actual location where they were maneuvering. 

Q. That is the only thing you saw? A. I didn’t see the 
boat, but that was the only thing that impressed me. 

Q. Can you tell us, Mr. Wills, how far, after the lifeboat 
was lowered, did the lifeboat go back? A. I cannot tell 
you. 

3S6’ Q. Was it 5, 10, 15, or 20 feet? A. I wouldn’t at¬ 
tempt to say. 

Q. Would it have been as much as 30 feet? A. I couldn’t 
sav. 

w 

Q. Now, I understand that you went down the side of the 
boat. A. I went down later from the bridge. The bridge 
is practically 2 feet higher than the pilot house. I came out 
on the bridge and went down through the hurricane deck 
to the boat, down an emergency iron ladder there. I went 
down the side on the ladder so I would not have to go 
through the people. I went down there when the lifeboat 
returned back and I assisted them, and gave orders to take 
Mr. Monroe to my cabin. 

Q. And were all of the passengers watching what was 
going on, or do you recall? A. My impression is, generally, 
they would be; that at any time we put a flashlight over the 
side— 

Q. Not generally, but do you recall whether or not the 
passengers were over there all at the same time watching 
the rescue? A. That is hard to say. I cannot say if the 
people on a 300-foot boat were all over there at the same 
time. 

Q. It was all electrically lighted up? A. Sure. The boat 
was lighted up and the cabins were lighted up. 

387 Q. Now, when this man Monroe was put in your 
cabin, you went in there with him? A. I don’t think 
I went in, but to the door. I told them to take him in there 
in order to have his face washed, and to have him stripped 
and examined. I was in and out occasionally. 

Q. Well, you saw that his face was covered with blood 
when you were in and out occasionally. A. I walked in and 
out occasionallv. I saw the blood. 

Q. Was that perfectly apparent to anyone standing there? 
A. I would say anyone would observe it, yes. 


POTOMAC RIVER LINE, ET AL. VS. THOS. R. MONROE. 207 

Q. To whom did you give orders to wash him and clean 
him up ? A. I think my purser took charge of him and pro¬ 
ceeded to give him first aid. 

Q. Were you present when he gave him first aid? A. At 
first I saw him. I was in and out of the room at different 
times. 

Q. Were you present when they made an examination of 
him after they stripped him, sir? A. Not completely, and 
I asked them to find any injured places on him. I asked 
them to strip him and see where he was injured. 

Q. You didn’t have a doctor aboard? A. No. 

388 Q. You were just looking for injuries that were 
apparent to the naked eye? A. That is right. 

Q. Did you see him when he was nauseated at all? A. 
No, I didn’t 

Q. But you were in and out of the cabin at all times ? A. 
And I talked with him. 

Q. Did the seamen go into the stateroom, who were in the 
lifeboat that brought him back? A. I couldn’t say whether 
they did or not. You see, we had an awful lot of employees 
there and they helped get the man out of the boat. Some¬ 
one helped the man to the stateroom. I don’t remember 
who it was. 

Q. You say he was rational at all times; is that correct? 
A. And conversed with me. I cannot say—I would not say 
positively—well, he had a bump on his head. 

Q. How long did you talk with him at any time? A. I 
remember asking him how he felt, and if there was any part 
of his back or body hurt, or any bones broken, anything like 
that. 

Q. How long did you talk with him? A. I didn’t talk 
habitually to him, Mr. Bryan. I stopped in there several 
times to talk to him. 

Q. Now, you recall when you got to Washington you took 
him to the Emergency Hospital in your automobile. 

389 Was he nauseated in your automobile? A. I don’t 
recall. You see, I was driving and he was in the 

back of the car. 

Q. As a matter of fact, didn’t you have to stop on your 
way to the hospital because he was nauseated? A. I don’t 
recall that we stopped for that purpose. 
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Q. You don’t have those details clear in your mind? A. 
I do remember stopping at Seventeenth and Constitution 
Avenue for the light. 

Q. But you don’t remember stopping because he was 
nauseated? No. I don’t remember that distinctly. 

Q. You say he fought you and didn’t want to go to the 
hospital? A. Absolutely, he did. 

Q. Do you mean physically fought you? A. No, not 
physically fought me; argued with me. 

Q. He argued with you that he didn’t want to go? A. 
There was no physical restraint at all 
Q. You didn’t have any trouble with him at all? A. No. 
Q. Did you report the matter to the Harbor Police? A. 
No, I didn’t. 

Q. When you got that call at the Emergency Hospital 
from the Harbor Police, it was inquiring as to whether or 
not Monroe was at the hospital? A. That is right. 

390 Q. Now, you say you did not get very close to Mr. 
Harding, the owner of this boat; is that correct? A. 

No farther than from you and I. 

Q. And you didn’t notice any alcohol on his breath? A. 
I couldn’t. I was not close enough ot smell it. 

Q. You say you didn’t smell any? A. No. I was not close 
enough to. 

Q. There were other people there, too, in the hospital 
when he came there ? A. And I was so impressed about his 
condition that I wanted Mr. Cunningham to observe his 
condition. 

Q. I appreciate that. Mr. Cunningham has testified. I 
asked you, were there other people present when he first 
came there to the hospital? A. What do you mean by 
“other people”? 

Q. Were there other people at the hospital at the time 
Harding came? A. I think there was a nurse there and an 
interne there, and I came in the side door and I had to go 
and call someone to get assistance as to where to carry him 
and give him first aid. 

Q. Now, you say because of your experience as sheriff of 
Charles County for nine years, you were convinced he was 
intoxicated. A. I think I have seen enough of them 

391 to tell whether they are. 

Q. I didn’t ask you for your opinion. A. I see. 
Well, his face was very red. 
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Q. And is that what you base your opinion on? A. His 
face was very red, and his actions were not the actions of 
a serious man going to the hospital. 

Q. You do not think that condition could have been caused 
by the fact that the POTOMAC had run into him, into his 
boat and thrown a lady passenger overboard? A. I would 
say that the accident would have caused some excitement 
before, but I would say it would not cause him to stay in the 
condition I saw him. 

Q. But you are basing your opinion on the fact that he 
was intoxicated by the fact that his face was red and that 
he was excited and didn’t seem to be a common ordinary 
man? A. He had the appearance of coming out of a drunk. 
He was not staggering. 

Q. Had the appearance of coming out of a drunk. And 
you base your opinion upon the fact that he had a red face 
and his actions were not that of a common person. A. He 
had all the symptoms of a person coming out of— 

Q. What other symptoms did you see? 

Mr. Forbes. If your Honor please—let the wit- 
392 ness answer the question. Mr. Bryan keeps inter¬ 
rupting the witness. I wrould like to have him 
answer. 

The Court. He has been saying the same thing, that he 
looked like—what he looked like. Now, he is trying to find 
out what he did. 

Mr. Bryan. That is right. 

The Witness. Well, when a man— 

By Mr. Bryan: 

Q. Not when a man is something, but can you tell me 
what you observed besides this red face and the actions of 
not a common person. A. Well, he had the flushed look of a 
man drinking, and he had the physical actions of—talking 
too much. 

Q. Did he talk too much? A. He did. I saw him when 
he went over to the desk and pulled out the money and paid 
for the room. And he went back to the other side of the 
room and was talking around, and even talking about whose 
fault the accident w^as, and things like that. But I didn’t 
take any part in the discussion at all. The only thing I was 
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interested in, I wanted a witness to his condition at that 
time. 

Q. And he said the fault of the accident w’as not his ? A. 
He was talking about the accident. 

Q. What did he say? A. I don’t remember exactly, but 
he started talking about the accident. 

393 Q. Do you remember that he said anything? A. 
Yes. He did say some things. 

Q. Do you remember anything he said as .to wiiose fault 
it wras that this accident occurred? A. I turned around, 
because I didn’t wrant to enter into a discussion about the 
case. 

Q. Can you remember anyone at that time that came to 
you and told you they believed that he was under the in¬ 
fluence of liquor? A. Anyone there? 

Q. Yes. A. Oh, they heard him. He was doing some 
loud talking. 

Q. What did he say? That is what I am trying to get you 
to tell, Mr. Wills? A. Well, the point is I asked him w’ho 
was at the w’heel of the SEA BIRD, and he told me that. 
That is the only statement after two years I can positively 
remember. 

Q. And did you draw the conclusion that because he was 
at the wheel, that he was under the influence of liquor? A. 
No. His general condition drew me to that conclusion. 

Mr. Bryan. All right. 

The Court. Let me ask him a question. 

By the Court: 

Q. You said you had experience in seeing drunks dowrn in 
Charles County. How’ did you get that experience? 

394 A. Well, I have been around dance halls and amuse¬ 
ment places for ten years, and I know’ when they are 

drinking. 

Q. How long have you been president of the Potomac 
River Line? A. Since 1934. 

Q. How many trips have you been on that boat? A. Every 
day up until last sumer. 

Q. A thousand trips? A. Well, I w’ould say yes. 

Q. You have seen a lot of drunken people on that boat? 
A. I have seen some. 

Q. I asked you if you hadn’t seen a lot of drunken people. 
A. I would not say a lot. 
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Mr. Forbes. Is your Honor through? 

The Court. Yes. 

Redirect Examination 

By Mr. Forbes: 

Q. You are also president of the Tolchester Steamboat 
Company running out of Baltimore? A. Yes, sir. 

Q. Did you have a full crew that night? A. I had a full 
crew there that night, pursers and all. 

Q. What did they number, the pursers included? A. Ap¬ 
proximately fifty. 

395 Q. You said you knew the boat was in reverse. 
How can you tell when the boat is in reverse when 

you are inside? A. There is momentarily a little lurch if 
you are not expecting it to stop. If you are standing, this 
action of the boat will cause your body to move. If you are 
walking your body doesn’t stop; your body goes and your 
foot comes up (illustrating). 

Q. It kind of throws you? A. Oh, there is a movement, 
yes. 

Q. Now, have you any regular standing orders about sel¬ 
ling intoxicants on the boat? A. We have signs posted, 
“No Beer to Minors,” and it is against the rules to sell beer 
to any of the crew in the operation of the boat, even off 
duty or on duty. 

Q. How about to anyone else? A. Well, we don’t have a 
liquor license and don’t permit liquor to be sold, and we 
don’t even permit liquor to be drunk on the boat, but they 
do go in the rest rooms at times and take their drink. 

Mr. Forbes. That is all. 

396 Recross Examination 

By Mr. Bryan: 

Q. Did you have a lookout on port that night? A. 
Strictly speaking we don’t have to have a lookout. 

The Court. He asked you whether you did or not. 

By Mr. Bryan: 

Q. Did you? A. Yes. The deck hand on the forward 
deck acts as lookout. 

Q. Was he acting at that time? A. Yes. 
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Q. What was his position? A. Well, his station is for¬ 
ward of the dance floor, that space forward of where the 
dance floor is on that deck. 

Q. Is that the regular station for the lookout? A. Yes. 
I can give you his name. 

Q. I don’t want his name. Is that the regular station 
for a lookout ? A. That is the station that we give him here. 
We are not required to have a lookout. 

Q. Was there any lookout on the stem of the boat? A. 
That is forward of the dance floor, the stem of the boat. 

Q. How far from the stem is it? A. Well, I would 

397 rather put it this way, that he makes the whole stem. 

Q. How far was he standing from the extreme end 
of the stem? A. Oh, about, approximately 40 feet. 

Q. What deck is that on? A. The main deck, the first 
deck. I am just giving you that as approximately. 

Mr. Bryan. That is all. 

Redirect Examination 

By Mr. Forbes: 

Q. Are you required by the regulations to have a look¬ 
out on the boat? A. Not on river steamers. 

Q. In point of feet, what is the elevation of the pilot house 
above the top deck? A. Let me see. There is 8 feet be¬ 
tween the main deck, and the second deck is 7 feet down; 
that would be 15 feet, and then each deck comes in. That 
would be 15 feet, and the pilot house is about 5—the floor 
of the pilot house, then, is 20 feet above the main deck, and 
the lookout would be approximately 6 feet above that. 

Q. Is there a better viewpoint from the pilot house than 
from forward on the deck? 

Mr. Bryan. Of course we object to that. 

398 The Court. I don’t see any relevancy to that. 

Mr. Forbes. That is all. 

(Witness excused.) 

Mr. Forbes. I wish to offer in evidence the Coast and 
Geodetic Survey chart, No. 560, of the Potomac River from 
Mattawoman Creek to Georgetown, corrected to December 
27, 1937. 
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(Said Coast & Geodetic map was marked “Respondents’ 
Exhibit No. 2,” and received in evidence.) 

The Court. Have you any more witnesses? 

Mr. Forbes. That is the respondents’ case. 

The Court. Have you any rebuttal? I don’t think you 
need any. 

Mr. Bryan. There may not be. (After consulting with 
Mr. Beach) That is the libellant’s case. 

The Court. I don’t mean to cut you off. You can put it 
in if you have any. 

Mr. Bryan. We expected to have Mr. Harding here but 
we have not been able to locate him and bring him back. 

The Court. I am not going to limit the time. How long 
do you want to argue? 

Mr. Beach. Mr. Bryan says he will take only about 20 
or 25 minutes. 

The Court. All right. Will you proceed, now? 


399 Respondents’ Exhibit No. 1 is in the following 
words and figures, to-wit: 

“12:30 a.m. Monday, July 13th, white man in white suit 
alongside station to urinate. Made him come inside, then 
all over floor. Talked incoherently and odor of liquor very 
plain on breath.” 

(Thereupon, after argument of counsel for the respective 
parties to the Court, the Court rendered the following 
opinion:) 

Opinion of the Court 

The Court (Mr. Justice Gordon). To my opinion there 
has been a great deal of contradiction of testimony here on 
the part of either side; very considerable testimony that I 
do not believe, and it seems almost beyond comprehension 
it w’ould be expected to be believed. 

Here is a launch with nine people in it; reputable people 
in the employment in which they are engaged; and they 
start out from Alexandria at 3:30 in the afternoon or 6 
o’clock in the afternoon. There is nothing to show that 
they misbehaved themselves. I read the answer of the re- 
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spondents here as to the insinuation that this launch was 
being conducted in a manner that was not safe for good 
navigation. 

400 The evidence by the plaintiff in this case is to the 
effect that they did not take any beer aboard; that 

they had part of a case of beer left from another party. 
There was no whiskey in the party; that some of them had 
had a drink, a bottle of beer on the boat, and that they stop¬ 
ped at Marshall Hall, and there is the same evidence, that 
some of them—that somebody did have a glass of beer or a 
bottle of beer. The owner of the boat said he did not take 
a drink, although there is evidence by some of the parties 
that they drank a glass or a bottle of beer. 

Now, this collision happened at 10:30 o’clock at night, and 
there is no question but that this little launch, 37 or 38 feet 
in length, was coming toward Washington in the channel, 
coming up stream, and that this big Potomac River 
steamer, some 350 or 360 feet long, was somewhere about 
1,000 feet behind it. It signaled that it wanted to pass to 
the port or left side. Signals were given by the other to go 
ahead. That is agreed to. There is no question about it, 
that the position of the launch was somewhere between 250 
and 300 feet to the starboard side of the Potomac boat. 

Now, the theory of the plaintiff is that when the signals 
were given it turned its course, as I understand it, slightly 
to the—what I would call to the right. The defendant claims 
that is negligence on the part of the plaintiff. And that this 
POTOMAC bore down upon it and struck it on some part of 
its port side and tore the awning off and threw the 

401 young lady into the water and that these men had to 
go out to save her. 

Now, the theory of the respondent is that they were in the 
positions practically the same—it made no difference 
whether 1,000 feet, when the signal was given, or five or six 
hundred feet, the launch was two or three hundred feet to 
the east of it, and that when they were about between three 
and five hundred feet, before they were going to pass it, 
that this little launch turned directly and ran right into 
this vessel and that was the cause of the collision. 

Now, evidence has been sought to show that was done by 
reason of the fact that this man piloting that boat or steer¬ 
ing the boat didn’t know what he was doing, and they 
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brought a policeman here who said he was taken from the 
ship that rowed—handled one of the oars of the lifeboat— 
that he had been there as a policeman to see that there were 
not any rows or fights on the boat, and that it was his duty, 
when the boat was docked, to police it overnight. He testi¬ 
fied to this Court here that on this excursion he did not see 
any beer dispensed in that place, on the POTOMAC steam¬ 
boat which went down the river on these excusions. He 
didn’t see that; still, that he smelled liquor on some of the 
men who were rescued from the water, and then when he 
got to the launch to help this man out he saw down in the 
cockpit of this launch a pint bottle which had whiskey in it. 

Another man, I think it was the pilot, said he 

402 smelled whiskey. He didn’t say he smelled beer. He 
made the distinction between liquor and beer—it was 

liquor to him, although he had never taken a drink of liquor 
in his life, but that he smelled whiskey on the breath of 
somebody there. He is the gentleman who testified that the 
woman had nothing on but underclothes when she was pulled 
out of the water. 

Acording to the testimony of the plaintiff, this girl was 
knocked otf either by the negligence of the owner of the 
launch or the steamboat and three men went overboard 
after her and they rescued her, and they hung on to the 
wreckage until the lifeboat came. 

Every one of them on the lifeboat didn’t see but three 
people. I don’t know what became of the other man, but 
they only took two men and a woman out of the water. 
Still, they were particular as to how the woman was dressed. 

Now, a man was knocked over on the ship (launch), the 
plaintiff in this case, the complainant. He got a fracture of 
the skull. The X-rays showed it. The doctors testified to 
it, that he had a concussion, and he vomited on the boat. 

According to the defendants’ testimony his suffering was 
a slight inconvenience. Their theory was that he had a 
slight nose-bleed. These very same men, two of these men 
saw a liquor bottle in the boat, and they say they did not 
see any blood on that man’s face. There was some evidence 
that he had a nose-bleed. 

403 Now, the police officer at the dock told about some 
man that came there to the police station an hour or 

two later, and that by his testimony it would indicate that 
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it was somebody wanting to know about the yacht that had 
been in collision with the POTOMAC; that he was dressed 
in a white suit; that he came there to relieve himself by 
urinating some place on the premises, and that he brought 
here a written memorandum of some kind that some man 
came there dressed in a white suit, that he didn’t ask him 
his name, didn’t arrest him for urinating on the floor in the 
place which he had to clean up. I don’t know where he 
got that memorandum. And another man testified here, a 
further witness, that had this man pointed out; and I be¬ 
lieve the president of the company saw this fellow some¬ 
where else. And this officer could not identify him. 

Now, I don’t believe those things happened. I think 
that this big ship ran into this little one and not that the 
litle ship turned around and ran into it. That is against 
common sense and reason; and I find that this man is en¬ 
titled to $3,750. 


404 Copy of Original Memorandum Made by Officer 

Clarke of Harding 7 s Visit to Precinct 

12:30 A.M. Monday, July 13th, white man in white suit 
along side station too urinate made him come in side then 
all over floor talked incorhently and odor of liquor very 
plain on breath. 

405 HM COPY 

Libellant Ex. No. 8 
POTOMAC RIVER LINE, INC. 

Washington, D. C. 

July 13, 1936 

U. S. Local Inspectors of Steam Vessels, 

Bureau of Navigation & Steamboat Inspection, 

Custom House, 

Baltimore, Maryland. 

Gentlemen: 

On July 12, 1936 the Steamer Potomac of 1415 gross tons 
while proceeding up the Potomac River at 11:00 P.M. and 
opposite Fort Washington, Md. blew two whistles to pass a 
Launch that was going in the same direction. At time of 
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giving the passing signal, the Launch was approximately 
1000 feet ahead and 200 feet to Starboard of the Potomac. 
The two whistles blown by the Potomac were promptly 
answered by the Launch and the Potomac proceeded to pass 
the Launch on her Port side. 

After going about one and one-half lengths of the 
Potomac it was noted the Launch was closing in on the 
Starboard side of the Potomac. The Potomac was im¬ 
mediately stopped and the engine reversed. The Launch 
continued to come toward the Potomac when she struck that 
vessel on the Starboard side about 20 feet from the Bow 
and was caught under the guard near the forward gangway 
forward of the paddle wheel where at which time and point 
the back water of the paddle wheel (due to engine backing) 
threw the Launch clear of the guard. 

The operator of the Launch then started his engine and 
moved out to Starboard several hundred feet. By that time, 
Life Boat #1 of the Potomac was lowered and in the water, 
in charge of Pilot Grover Purcell, which went to the Launch 
and picked one woman and two men up that were in the 
water and placed them aboard the Launch. 

After offering to tow the Launch to Fort Washington and 
take her passengers aboard the Potomac, which offer was 
refused, the Life Boat proceeded to return to the 
406 Potomac, and was then hailed from the Launch that 
a man was hurt aboard the Launch. 

The Life Boat returned to the Launch and brought the 
injured man, Thomas Monroe and two male companions to 
the Potomac. Mr. Monroe was given first aid aboard the 
Potomac and on arrival of the vessel at Washington, Mr. 
Monroe was sent to the Emergency Hospital. 

The Launch is what is known as a Mathews Double Cabin 
Cruiser about 38 in length and named Seabird and is owned 
by Mr. Harding of Alexandria, Va. 

After the Potomac left the scene of collision, the Launch 
proceeded up the River under her own power. 

Respectfully yours, 

(Signed) PHILIP J. BARBOUR 

Master of Steamer Potomac 
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Baltimore, Md. 

December 1, 1937 

Certified to be a true copy of letter on file in the office of 
the U. S. Local Inspectors, Bureau of Marine Inspection 
and Navigation, Baltimore, Md. 

PAUL H. TYLER 
DAVID A. YOUNG 

U. S. Local Inspectors 

408 Finding of Facts and Conclusions of Law. 

Filed March 16 1938 

# * * 

Pursuant to Rule 46 1 / 4 of the Admiralty Rules the Court 
hereby makes its finding of facts, and states its conclusions 
of law thereon, in the above-styled cause, as follows: 

Findings of Fact 

1. The Seabird is a motor launch, a Matthews stock 
cruiser, owned by James R. Harding, having her home port 
at Alexandria, Virginia, used for pleasure only, and an 
over-all length of thirty-eight (38) feet, ten (10) inches. 

2. The Potomac is a side paddle-wheel steamer of 1415 
tons gross tonnage, 327 feet in length, and a 60 foot beam, 
and is owned and operated by the respondent Potomac 
River Lines, Inc., a corporation organized and existing 
under the laws of the State of Maryland, and engaged in 
running excursions on the Potomac River from Washing¬ 
ton, D. C. to lower points in Maryland and Virginia. 

3. That between 10:30 and 11 o’clock P. M., July 12,1936, 
at a point on the Potomac River between Fort Washington 
light and the River View light the Potomac and the Sea¬ 
bird collided; that the channel of the river with slight 
variation to the west is almost straight at the location in¬ 
volved, with a width of approximately 700 feet. 

4. At the time of the collision the libellant Thomas R. 
Monroe was a passenger and guest aboard the Seabird but 
having nothing to do with her operation or navigation; that 
as a result of the collision Thomas R. Monroe was severely 
injured about the head, having suffered a fracture of the 
right frontal bone, the fracture extending into the sinus, 
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concussion of the brain, and a blow in the right eye and the 
right side of his face; that such injuries rendered him in a 
semi-unconscious or delirious state for one or two 

409 days; that by reason of his injuries he was confined 
to the hospital for ten or twelve days, and for several 

months thereafter his eyesight was impaired, he experi¬ 
enced continual dizziness and that he felt ill effects of the 
injury for several months following his discharge from the 
hospital; and that his medical and hospital expenses were 
approximately Two Hundred Dollars ($200.00) ($200.00). 

5. That just before the collision the Seabird, in charge 
of the owner and being operated and steered by him, was 
proceeding upstream at a speed of eight or nine miles per 
hour; that she had nine persons aboard, all of whom except 
the owner were guests; that the weather was clear, the visi¬ 
bility good, and no other boats, except the Potomac, were 
in the vicinity; that the Seabird was navigating a little east 
of mid-channel, with all lights required by law burning 
brightly; that James R. Harding, the owner and master of 
the Seabird had w as n ot d r inking drunk a bottle of beer, 
and was not under the influence of any intoxicant, but was 
entirely competent to navigate his boat, having navigated 
the Potomac River in the Seabird or similar boats for seven 
or eight years; and that there is no support of the allega¬ 
tion in the respondent’s answer that “the Seabird’s com¬ 
pany of young people, and their entertainment was not con¬ 
ducive to safe navigation”. 

6. That the Potomac was in charge of her master Philip 
J. Barbour, who holds licenses as a master for inland steam 
and as an inland pilot; that just before and at the time of 
the collision he was in the pilot-house of the Potomac, on 
the port side thereof, at the wheel was quartermaster W. 
H. Thomas, and on the starboard side in the pilothouse was 
the pilot Grover C. Purcell, who also holds a duly issued 
license as inland pilot; that the Potomac was also proceed¬ 
ing upstream and had on board five or six hundred people 
on an excursion; that all lights required by law were burn¬ 
ing brightly, and in addition the boat was illuminated 

brightly within its cabins. 

410 7. That the speed of the Potomac was greater than 
the rate at which the Seabird was running; that over¬ 
taking the Seabird and intending to pass her on the latter’s 
port side, the Potomac gave two blasts of its whistle; that 
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when she gave the two blasts the Potomac was directly 
astern of the Seabird, with both of the Potomac’s side lights 
visible from the Seabird; that when the blasts were blown 
by the Potomac she was within - fifty (50) or about one hun¬ 
dred and fifty (150) feet from the Seabird and within a few 
seconds after her two blasts, the foremost part of the bow 
or stem of the Potomac passed the port stern quarter of the 
Seabird within almost touching distance, and immediately 
the flare, or overhang, of the deck and guard rail of the 
Potomac came in contact with the wooden canopy over the 
stern of the Seabird, at the port stern corner of the canopy, 
knocking the canopy forward across the forward deck of the 
Seabird and off the starboard side thereof, knocking down 
the mast located on the forward deck of the Seabird, and 
thereby injuring Monroe, who was at the time of the col¬ 
lision located on the forward deck of the Seabird. 

8. That immediately upon hearing the two blasts from 
the Potomac, Harding, who was then steering the Seabird, 
looked astern and saw both side lights of the Potomac, 
saw her directly astern of the Seabird, overtaking the Sea¬ 
bird rapidly, and the Potomac then within fifty (50) nr one 
hundred and (100) feet of the Seabird; that immediately 
Harding changed his course hard to starboard and at the 
same time blew two blasts of his whistle, in answer to the 
two blasts of the Potomac, believing that it was safer un¬ 
der the existing conditions for the Potomac to turn to the 
port of the Seabird, and for him to make way and let her 
pass, if possible. 

9. That the Potomac did not rovoreo hor padd l e wheclo, 
or othorwioo ondoavor to otop» until after she had struck the 
Seabird; came to a stop aftet * the eo ^ teion wao at a point 
approximately three hundred (300) yards upstream from 

the Seabird. 

411 10. That the force of the collision knocked over¬ 

board Leona Chisholm, one of the passengers of the 
Seabird, who was sitting in the stern seat near one of the 
stanchions upholding the canopy; that in an effort to rescue 
her, Stanleigh Swan and Richard Kemper jumped into the 
river, and after turning the wheel of his boat over to one 
of the other men on board, Harding also jumped overboard 
to assist in the rescue; that when the Potomac stopped she 
sent back a lifeboat in charge of Pilot Purcell, which picked 
up the four passengers of the Seabird, who were then over- 
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board clinging to the wreckage from the Seabird, and took 
them back to the Seabird; after leaving the Seabird and 
starting back to the Potomac, the lifeboat was recalled by 
the Seabird to take aboard the libellant, Thomas R. Monroe, 
who was then injured and bleeding; Monroe, with Swan 
accompanying him, was then taken to the Potomac, carried 
to Washington, and after the Potomac docked he was sent 
to the Emergency Hospital for treatment. 

11. The master of the Seabird was not negligent in any 
way, nor was the libellant, nor anyone on board the Seabird. 

12. The Seabird was not 1000 feet forward and 200 feet 
off the starboard bow of the Potomac when the latter blew 
the passing signals, nor when the Seabird answered such 
signals; the Seabird did not turn to port or otherwise close 
in on the Potomac; the forward end, or stem, of the Sea¬ 
bird did not strike the starboard side of the Potomac; but 
the starboard guard rail of the Potomac, about 20 or 25 
feet aft of the stem of the Potomac, came in contact with 
the stern port quarter of the Seabird; that there was no 
injury to the bow of the Seabird or the hull of the Potomac; 
that the Seabird did not change her course over and into 
the path of the Potomac; and that the only injury to the 
Potomac was at a point near the guard rail, higher than the 
bow of the Seabird. 

13. After the collision nnd after tho Potom a c had 
412 1 ‘ceumed hoi 1 eouroo up tho - riv e r) oho did not paee tho 
Seabir d again. 

14. The collision was caused by the Potomac’s running 
down the Seabird, by - th o- kuluro of th a Potomac to giv e, in 
sufficient time , signals of - h a r -a pproach and int e nd e d p a s ¬ 
s ing , by the failure of the Potomac to change her course so 
as to avoid the Seabird in passing, and by the failure of the 
Potomac to keep a proper lookout for other boats on the 
river. 

15. On board the Seabird was part of a case of beer, which 
had been left aboard her from a former trip of the Sea¬ 
bird; several of the occupants of the Seabird had each drunk 
a bottle of beer when going down the river about six o’clock 
P. M.; all of the occupants of the Seabird were properly and 
appropriately dressed; the Potomac was maintaining an 
open bar for the sale of beer to the occupants of the 
Potomac, but under the rules of the respondent none of the 
crew were allowed to drink while on board. 
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16. The engine of the Seabird was not stopped, or thrown 
out of gear, at any time prior to, during or just after, the 
collision, until the boat was brought to a stop to pick up 
the persons overboard. 

Conclusions of Law 

1. The Seabird and the libellant were free from fault. 

2. The Potomac violated the provisions of Rule VIII of 
Article 18 (33 USCA 203), and the provisions of Articles 
23 and 24 (33 USCA 208, 209), of the laws relating to navi¬ 
gation of vessels on harbors, rivers and inland waters of 
the United States. 

3. That the Potomac was the overtaking vessel, and the 
Seabird was the overtaken vessel, within the meaning of the 
said laws. 

4. That the Potomac failed to keep out of the way of the 
Seabird. 

5. That the Potomac on approaching the Seabird 
413 failed to slacken her speed, or stop, or reverse. 

6. That the sounding of two blasts by the master 
of the Seabird, and the turning of his course to starboard, 
were done by him under stress of an emergency, and was 
what reasonably appeared to him to be the best moves to 
avoid the collision. 

7. That the Potomac negligently ran down the Seabird. 

8. That the Potomac was under the duty of making a safe 
passage. 

0. That the Potomao was not hooping a propor lookout 
for otho - e - voooolu on - the riv ^ p r and did not give timoly cig 
nals o f lit: a p pr o ach and intended pannage. 

It is ordered that the foregoing findings of fact and con¬ 
clusions of law be filed and entered of record in this cause. 

PEYTON GORDON 
Justice 


Final Decree 

Filed March 16 1938 
# • # 

This cause having duly come on to be heard on the plead¬ 
ings and proof adduced by the libellant and by the respon¬ 
dent Potomac River Line, Inc., and having been argued by 
counsel for the respective parties, and due deliberation 
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having been had thereon, and the court having found that 
the S. S. Potomac was solely at fault for the collision men¬ 
tioned and described in the libel: 

Now, on motion of the proctors for the libellant it is 
Ordered, adjudged and decreed that the libellant Thomas 
R. Monroe have, receive and recover of and from the re¬ 
spondent Potomac River Line, Inc. the sum of Thirty-seven 
Hundred Fifty Dollars ($3750.00), that being the 
414 amount of damages which the court is of the opinion 
the libellant is entitled to recover herein, and costs. 

PEYTON GORDON 
Justice 

March 16 1938 

Exception Noted to decree & findings of fact by respon¬ 
dent. 

From the foregoing decree the Respondents notes an ap¬ 
peal in open Court to the U. S. Court of Appeals for the 
D. C. 

The undertaking for costs is hereby fixed at $100. with 
leave to deposit $50. cash in lieu thereof. Supersedeas bond 
fixed at $5000.— 

PEYTON GORDON 
Justice. 


Petition for Appeal and Order of Court Thereon . 

Filed April 5- 1938 

# # # 

To the Honorable , the Justices of the United States District 
Court for the District of Columbia: 

The Petition of Potomac River Line, Inc., a body cor¬ 
porate, respondent in the above case, prays that it may be 
allowed an appeal to the Court of Appeals for the District 
of Columbia, from the decree passed in said case, bearing 
date the 16th day of March, 1938; that a proper citation may 
be issued and served upon Thomas R. Monroe, libellant, or 
his proctors of record; that the record of proceedings in 
said case be transmitted to said Court of Appeals for the 
District of Columbia, and that the said decree be reversed, 
and a decree entered in favor of your petitioner, dismissing 
the libel herein. 
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Your Petitioner prays your Honors to prescribe the 
amount of bond to be given to operate as a super- 
415 sedeas and costs. 

GEORGE FORBES 
ARTHUR J PEHLAN 
HENRY L WORTCHE 

Proctors for Petitioner. 

Upon the aforegoing petition, it is by the United States 
District Court for the District of Columbia, in admiralty, 
ORDERED this 5th day of April, 1938, that the appeal 
above prayed for, be, and the same is hereby allowed, and 
the penalty of the appeal bond is hereby fixed at the sum 
of Five thousand, One hundred Dollars ($5100.00), the 
same when filed and approved to act as a supersedeas of the 
decree entered herein. 

PEYTON GORDON 
Justice. 

No objection 
SAMUEL F BEACH 


Memorandum 


APRIL 5-1938. 

Supersedeas Undertaking on Appeal—$5100—approved 
and filed. 


Assignments of Error 
Filed April 22 1938 

mm* 

Potomac River Line, Inc., a body corporate, respondent, 
assigns the following errors in support of its appeal to the 
Court of Appeals of the District of Columbia from the de¬ 
cree of the District Court of the United States for the Dis¬ 
trict of Columbia, entered by said court on the 16th day of 
March, 1938, and says for specifications of the said 
416 errors, that the court erred in the following: 

1. The court erred in entering a decree in favor of 
the libellant for $3,750.00 with costs. 
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2. The Court erred in not entering a decree dismissing 
the libel with costs. 

3. The Court erred in holding that the collision between 
the Steamer “POTOMAC” and the Motorboat “SEA 
BIRD” was caused by the negligence of the Steamer “PO¬ 
TOMAC”, and those in charge of her. 

4. The court erred in not holding that the collision be¬ 
tween the Steamer “POTOMAC” and the Motorboat 
“SEA BIRD” was solely caused by the fault and negli¬ 
gence of the Motorboat “SEA BIRD”, and those in charge 
of her, and that said negligence was the sole cause of the 
injuries to the libellant herein. 

5. The court erred in finding that James R. Harding, the 
master and navigator of the “SEA BIRD” had only drunk 
a bottle of beer, and was not under the influence of any in¬ 
toxicant, and entirely competent to navigate his boat under 
the evidence in this case, and that there was no support in 
the allegation of respondent’s answer that the “SEA 
BIRD’S” company of young people and their entertain¬ 
ment was not conductive to safe navigation. 

6. The court erred in not holding that the Motorboat 
“SEA BIRD” was in charge of an incompetent person, 
and that that was the sole cause of the collision between 
said Motorboat “SEA BIRD” and the Steamer “POTO¬ 
MAC” and the resulting injuries to the libellant herein. 

7. The court erred in finding that when the “POTO¬ 
MAC” gave two blasts of her whistle she was directly 
astern of the “SEA BIRD”, and that when said blasts 
were blown the “POTOMAC” was only about 150 feet 

from the “SEA BIRD”, and that within a few sec- 
417 onds thereafter the foremost part of the bow or stem 
of the “POTOMAC” passed the port stern quarter 
of the “SEA BIRD” within almost touching distance, and 
immediately the flare or overhang of deck or guard rail of 
the “POTOMAC” came in contact with the wooden canopy 
over the stern of the “SEA BIRD” at the port stern cor¬ 
ner of the canopy, knocking the canopy across the forward 
deck and off the starboard side of the “SEA BIRD”, 
knocking down her mast, thereby injuring Monroe, who 
was at the time on the forward deck of the “SEA BIRD”. 

8. The court erred in finding that when Harding, who 
was steering the “SEA BIRD” heard the “POTOMAC’S” 
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two blasts, he for the first time looked astern, and that he 
then saw both side-lights of the “POTOMAC”, and the 
vessel directly astern and within 150 feet of the “SEA 
BIRD”, and that the court further erred in finding that 
Harding immediately changed his course hard to star¬ 
board, and simultaneously blew two blasts of his whistle, 
“believing that it was safer under the existing conditions 
for the “POTOMAC” to turn to the port of the “SEA 
BIRD” and for him to make way and let her pass, if pos¬ 
sible.” 

9. The court erred in not finding that if the master of the 
“SEA BIRD” was apprehensive of a collision, it was neg¬ 
ligence on his part to blow two blasts of his whistle, which 
was an assent to the “POTOMAC’S” two blasts permitting 
the “POTOMAC” to pass the “SEA BIRD” on the lat¬ 
ter’s port side, but should have blown the danger signals. 

10. The court erred in not finding that after the “PO¬ 
TOMAC” had signalled the “SEA BIRD” asking the 
privilege of passing the “SEA BIRD” on the “SEA 
BIRD’S” port side, and the “SEA BIRD” had assented 
to such passage by a two blast signal, given immediately 
after the “POTOMAC'S” two blast signal, that it was the 
“SEA BIRD'S” duty to maintain her course and speed, 

and that she failed so to do. 

418 11. The court erred in not finding that the Steamer 

“POTOMAC” when bound upstream made out the 
“SEA BIRD” about 1,000 feet ahead and some 200 feet on 
the “POTOMAC’S” starboard bow, that she then blew two 
short blasts of her whistle, which indicated the “POTO¬ 
MAC’S” desire to pass the “SEA BIRD” on the latter’s 
port side, that the “SEA BIRD” immediately assented to 
said passing by blowing two whistles, but when the “PO¬ 
TOMAC” proceeded to so pass, in accordance with said 
agreement, the “SEA BIRD”, when the “POTOMAC” 
was nearly abreast of her, suddenly turned to port and 
collided with the “POTOMAC’S” starboard bow, and that 
as a sole result thereof the libellant was injured. 

12. The court erred in finding that the “POTOMAC”, 
after she had struck the “SEA BIRD” came to a stop at 
a point approximately 300 yards upstream from the “SEA 
BIRD”. 

13. The court erred in finding that the master of the 
“SEA BIRD” was not negligent in any way. 
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14. The court erred in finding that the “SEA BIRD” 
was not 1,000 feet forward and 200 feet off the starboard 
bow of the “POTOMAC” when the latter blew the passing 
signal, nor when the “SEA BIRD” answered said signal, 
and in finding that the “SEA BIRD” did not turn to port 
or otherwise close in on the “POTOMAC”, and that the 
forward end or stem of the “SEA BIRD” did not strike 
the starboard side of the “POTOMAC”, but that the star¬ 
board guard rail of the “POTOMAC” about 20 to 25 feet 
abaft of the stem of the “POTOMAC” came in contact 
with the stern port quarter of the “SEA BIRD”, and that 
the “SEA BIRD” did not change her course over and into 
the path of the “POTOMAC”, and that the only injury to 
the “POTOMAC” was at a point near the guard rail 
higher than the bow of the “SEA BIRD”, these finding's 
being inconsistent with the court’s opinion delivered orally 
at the conclusion of the hearing, and otherwise being er¬ 
roneous in fact. 

419 15. The court erred in not holding that the Motor- 

boat “SEA BIRD”, as the Steamer “POTOMAC” 
was passing by her on her port side, by agreement, made 
an unusual and not to be reasonably anticipated negligent 
manoeuver, in suddenly turning to port, embarrassing the 
Steamer “POTOMAC” in its manoeuvers as an overtak¬ 
ing vessel by crowding on the “POTOMAC’S” course, 
which was the sole cause of the collision. 

16. The court erred in entirely disregarding the only dis¬ 
interested testimony in the case, all of which was to the 
effect that when the Steamer “POTOMAC” was about 
abreast of the Motorboat “SEA BIRD” and about 200 feet 
off the “SEA BIRD’S” port side, the “SEA BIRD” sud¬ 
denly and without warning turned to port and ran into and 
collided with the “POTOMAC’S” starboard bow, at a time 
when the “POTOMAC” was as close to the western edge 
of the channel as she could safely go. 

17. The court erred in not finding that the collision be¬ 
tween the “POTOMAC” and the “SEA BIRD” was en¬ 
tirely and solely due to the “SEA BIRD’S” suddenly 
changing her course to port and right into the “POTO¬ 
MAC’S” bow, after having assented to the “POTOMAC” 
passing on her port side. 

18. The court erred in finding that the “SEA BIRD” 
was not 1,000 feet forward and 200 feet off the starboard 
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bow of the “POTOMAC”, when the latter blew the passing 
signals, and when the “SEA BIRD” immediately answered 
said signals with an assenting two blasts, this finding being 
inconsistent with the court’s finding in its opinion, ren¬ 
dered immediately after the trial when the testimony was 
fresh in his mind. 

19. The court erred in finding that the collision was 
caused by the “POTOMAC” running down the “SEA 
BIRD”, and to the failure of the “POTOMAC” to keep 
a proper lookout for other boats on the river. 

420 20. The court erred in finding that the engine of 

the “SEA BIRD” was not stopped or thrown out 
of gear at any time prior to, during, or just after the colli¬ 
sion, until the boat was brought to a stop to pick up the 
persons overboard. 

21. The court erred in finding that the “SEA BIRD” 
was free from fault. 

22. The court erred in not finding that the sole cause of 
the collision was the fault of the “SEA BIRD”. 

23. The court erred in finding that the “POTOMAC” 
violated the provisions of Rule VIII of Article 18, (33 IT. S. 
C. A. Sec. 203), and the provisions of Articles 23 and 24, 
(33 U. S. C. A. Sees. 208-9), of the laws relating to naviga¬ 
tion of vessels on harbors, rivers and inland waters of the 
United States. 

24. The court erred in not finding that the “SEA BIRD”, 
her navigator and master, violated the provisions of Rule 
VIII of Article 18, (33 U. S. C. A. Sec. 203), and the pro¬ 
visions of Article 21 (33 U. S. C. A. Sec. 206) of the laws 
relating to navigation of vessels in harbors, rivers and in¬ 
land waters of the United States. 

25. The court erred in finding that the “POTOMAC” 
failed to keep out of the way of the “SEA BIRD”. 

26. The court erred in finding, as a conclusion of law, 
that the “POTOMAC”, on approaching the “SEA BIRD” 
failed to slacken her speed, stop or reverse. 

27. The court erred in finding, as a conclusion of law, 
“that the sounding of two blasts by the master of the SEA 
BIRD and the turning of his course to starboard” were 
done under stress of emergency, and was what reasonably 
appeared to the master to be the best moves to avoid the 
collision. 
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28. The court erred in finding that the “POTOMAC” 
negligently ran down the “SEA BIRD”. 

29. The court erred in finding that the “POTOMAC” 
was unqualifiedly under the duty of making a safe passage, 

under the circumstances of the case. 

421 30. The court erred in making a grosslv excessive 

and unwarranted award to the libellant herein for 
the injuries sustained. 

31. The court erred in not finding facts and conclusions 
of law, in accordance with its opinion, and accepting find¬ 
ings of fact and conclusions of law prepared by libellant’s 
proctors, and adopted almost verbatim, though in conflict, 
in essential particulars, with its opinion. 

Wherefore, the said respondent aforesaid, prays that the 
decree of the District Court of the United States for the 
District of Columbia, entered March 18th, 1938, may be re¬ 
versed and set aside, and a decree entered dismissing the 
libel with costs. 

ARTHUR J PHELAN 
GEORGE FORBES 
HENRY L WORTCHE 
Proctors for Respondent. 

Service of a copy of the foregoing Assignments of Error 
is hereby acknowledged this 22nd day of April, 1938. 

SAMUEL F. BEACH 
Proctor for Libellant 


Stipulation 
Filed June 4-1938 

* • • 

It is hereby agreed between the counsel for the parties 
hereto that the original transcript of testimony filed in this 
cause shall be sent to the United States Court of Appeals 
in and for the District of Columbia as part of the Tran¬ 
script of Record on appeal. 

SAMUEL F BEACH 
Proctor for the Libellant 

ARTHUR J PHELAN 
Proctor for the Respondent. 
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422 Memorandum, 

JUNE 7-193S. 

Time to file transcript of record in United States Court 
of Appeals extended to and including: July 15, 1938. 


Stipulation as to Record 
Filed June 4-1938 

* • • 

It is stipulated and agreed by and between the proctors 
for the respective parties to this cause, that the transcript 
of record on respondent’s appeal to the United States Court 
of Appeals for the District of Columbia, shall consist of 
the following: 

1. Libel. 

2. Answer. 

3. Testimony on behalf of both parties as taken in open 
court, with such reduction thereof as may be agreed to by 
the respective parties. 

4. All Exhibits offered in evidence by the respective par¬ 
ties. 

5. Opinion of the Court at the conclusion of the trial. 

6. Findings of Fact and Conclusions of Law, prepared 
by libellant’s proctors and adopted by the Court, showing 
changes made by the Court. 

7. Final Decree. 

8. Petition of Respondent for an Appeal and Order of 
Court thereon allowing same. 

9. Appeal and Supersedeas Bond. 

10. Assignments of Error filed by respondent. 

11. Such other formal papers and clerk’s certificates as 
may be necessary. 

423 And it is further stipulated and agreed that the 
Clerk of this Court shall make up a transcript of 
record in the above styled case, as above, and transmit the 
same to the Clerk of the United States Court of Appeals 
for the District of Columbia. 

ALBERT V. BRYAN 
SAMUEL F BEACH— 
Proctors for Libellant. 
ARTHUR J PHELAN 
GEORGE FORBES 
HENRY L. WORTCHE 
Proctors for Respondent. 
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424 District Court of the United States 

for the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 423, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 2506 in Admiralty, 
wherein Thomas R. Monroe is Libellant and Potomac River 
Line, Inc., a corporation, and S. S. Potomac, are Respon¬ 
dents, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 5th day of July, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7201. Potomac River Line &e. 
et al., Appellants, vs. Thomas R. Monroe. United States 
Court of Appeals for the District of Columbia Filed Jul 
7-1938 Joseph W. Stewart, Clerk 
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On Sunday, July 12, 1926 around 11 P. M. (Op. 214, 
2 IS, R. <). 12, 5.9-60, 90-1. 56, 62, 99. 159, 200) the motor¬ 
boat “SEA BIRD" and Steamer “POTOMAC"’ were 
in collision in the Potomac River, about abreast of, or 
slightly south of Black Spar Buoy Xo. 51 marking the 
extreme westerly side of the channel (R. 9, 11, 12. 98, 
178-9, ISO, 182) and approximately opposite River View, 
when both vessels were bound North to "Washington (R. 
90-1). At the time, the “POTOMAC" had her full 
crew of fifty men aboard (R. 211), the master, pilot and 
quartermaster being on duty on the bridge (R. 95, 111- 
12, 156, 177-8. 182-4, 219. par. 6), a lookout forward and 
an engineer on duty in the engine room (R. 211-12. 173). 
The “POTOMAC"* was on return from a moonlight ex¬ 
cursion with live to six hundred passengers aboard (R. 
100). The “SKA BIRD", a twin screw. Matthews dou¬ 
ble cabin cruiser of 160 Horse Power, was owned and 
operated by T. R. llarding of Alexandria, Va. (R. 8, 28), 
who was tiie sole crew of the boat, out he then hud 
aboard eight guests, Live young men and throe young 
women, Monroe, the Libellant, being one oi them (R. 
16). They had been out on a Sunday jaunt to Marshall 
Hall, an amusement park below Alexandria on the 
Maryland side of the river (It. 26). The “POTOMAC"' 
was a side wheeler, a paddle wheel steamer, about 327 
feet long with a beam of about 60 feet, drawing 8 A* ° r 
9 feet with a maximum speed of 16 miles per hour (K. 
95, 98, 101, 218). The “SEA BIRD'S" length was ap¬ 
proximated 40 feet, beam 11 feet with a draft of 3 feet 
and top speed of about 15 miles per hour (R. S. 29, 41, 
218). Harding was at the wheel throughout the manoeu- 
vers (R. 44. 22). 


•> 
• > 


Both vessels were bouml up river and both vessels, 
it is admitted, had the regulation running lights burn¬ 
ing prior to the collision (R. 13, 29-30). The “POTO¬ 
MAC'’, in addition, being said to be lit up all over “like 
a church” (R. 30, 99, 100). For some time before the 
collision, the “POTOMAC’S” navigating officers had 
made out tin* white stern light of the “SEA BIRD” (R. 
91, 93). Appellant’s testimony shows that when the 
latter was approximately 1,000 feet forward of the “PO¬ 
TOMAC” and about 200 feet off her right or starboard 
bow. the “POTOMAC” being then about off Fort Wash¬ 


ington, the “POTOMAC" blew two short blasts to the 
“SEA BIRD" indicating her desire to pass the “SEA 
BIRD” on the latter’s port or left side, thus presenting 
to the “SEA BIRD’S” port side the “POTOMAC’S” 
right or starboard side; the “SEA BIRD” immediately 
agreeing to this passing of the “POTOMAC” on her left 
side by blowing two short blasts (R. 12, 30, 91). The 
captain of the “POTOMAC”, proceeding to carry out 
this manoeuver eased his vessel slightly to the left or port, 
telling his quartermaster to left his wheel and pull to 
port until he brought River View light on starboard bow 
(R. 92, 114-llfi, 179). The channel at that point, to which 
the “POTOMAC” by reason of her draft was confined, 


was about 700 feet wide (R. 9, 98, Chart R. 10). The 
“SEA BIRD”, we say, was somewhat to the easterly of 
mid channel, the distance between her port side and the 
western bank of the channel being about 350 feet (R. 
97-8 and see R. 219). The “SEA BIRD’S” owner 
says she was somewhat to the westerly of mid channel, 
and places her port side at but 100 feet from the west 
side of the channel (R. 9, 13), but Appellee’s counsel 
and the Court agree with appellant that the “SEA 
BIRD” was to the easterly of mid channel (R. 219). 



Evidence as to speed varies greatly but it is patent that 
the “SEA BIRD’S” speed was somewhat less than that 
of the “POTOMAC”, though neither vessel was pro¬ 
ceeding at excessive speed (R. 95, 102). After the “PO¬ 
TOMAC” had about overhauled the “SEA BIRD” 
she observed the “SEA BIRD” turning suddenly and 
sharply to the “SEA BIRD’S” port or left, crowding 
on the “POTOMAC’S” course, apparently in an effort 
to cross the “POTOMAC’S” bow (R. 92-3,132). Prompt¬ 
ly on observing this, not reasonably to be anticipated ma- 
noeuver of the “SEA BIRD”, the captain of the “PO¬ 
TOMAC” ordered his vessel stopped and reversed, and 
when she had come or was about to come to a complete 
stop, the “SEA BIRD” collided with her, striking a 
glancing blow at an angle of about 45° (R. 92-4, 106-7, 
127-8,158,146,168); her port bow in the way of her stem, 
striking the “POTOMAC’S” starboard bow from 18 to 
40 feet abaft of “POTOMAC’S” stem and forward of the 
“POTOMAC'S” starboard paddle wheel; the “SEA 
BIRD’S” port quarter due to the angle of approach fall¬ 
ing down against “POTOMAC’S” starboard side but im¬ 
mediately being thrown off due to the wash of the revers¬ 
ing paddle of the “POTOMAC” and her momentum (R. 
157, 180). However, when the “SEABIRD’S” port 
quarter fell under the “POTOMAC’S” guard, her can¬ 
opy was crushed and went adrift over her starboard 
side (R. 92, 97, 136), the Appellee, who was on the 
“SEABIRD’S” forward deck, port side, being injured. 
The “SEABIRD” then went forward on her engines 
smartly and took position some distance off the star- 
l>oard quarter of the “POTOMAC” where she stopped 
(R. 94, 97, 105, 169, 181). The “POTOMAC” at the 
time of the collision, because of her “left off” wheel 
movement, was as near the westerlv bank of the chan- 


y 

11 el as slie could safely go with her 8 1 /-; or 9 feet draft, 
there being but two feet of water on the land side of 
the westerly bank of the channel (R. 98, 100, 121, 182). 

The “POTOMAC” immediately lowered a lifeboat with 
Pilot Purcell in charge (R. 159, 97), rescued those over¬ 
board and on “SEABIRD’S” refusal to be towed took 
Monroe to the “POTOMAC” (R. 38,194-6,161-3, 38, 201). 

The “POTOMAC” was delayed about 18 minutes by 
the event and on arrival at her Washington dock about 
midnight, Monroe was taken, over his protest, to the 
Emergency Hospital (R. 102, 201). Monroe was dismissed 
from the hospital 12 days.thereafter and was away from 
work 4 or 5 weeks (R. S3-4, 69, 72), losing no pay by rea¬ 
son of his accident (R. 72). He then sued the Appellant- 
Respondent, not including the ‘‘SEA BIRD” or its owner, 
claiming $10,000.00 damages (R. 1-4). Harding, the 
owner and navigator of the launch, had been notified by 
the Respondent to come in and defend this litigation (R. 
29) but failed to do so and became Monroe’s chief wit¬ 
ness. 

That the picture may be complete, the appellee's testi¬ 
mony was that the “POTOMAC,” was “but 150 feel 
off, and directly astern” of the “SEA BIRD” when she 
blew her two whistles and continuing on that course ran 
her down, although there was ample room to pass the 
“SEABIRD” on her port side (R. 13). 

Iler navigator claimed, in effect, that while there was 
time to blow the two acquiescing passing signals, there 
was not time to blow the danger signals, which took only 
about four seconds (R. 31); that after assenting to the 
aforesaid passage, he put his wheel hard right, or to star- 



G 


board, in an effort to avoid the “POTOMAC”, saying, “I 
turned the bow of the SEABIRD to the eastward of the 
channel” (R. 13-14), and when he blew his assenting sig¬ 
nals he was in the process of changing his course: that 
he was then in the act of changing to his starboard (R. 
37-8, 13-14, 42-43). 

It is contended, by both sides, that there was violation 
of Pilot Rule VIII of Article 18, and by Appellee that 
Article 23 and 24 were violated which Appellant insist¬ 
ently denies. (See 33 IT. S. C. A. 203, 20S-9.) Rule VIII 
provides, among other things, for the passing of the “PO¬ 
TOMAC”, as agreed upon by the signals, but that if the 
vessel ahead does not think it safe for the vessel astern 
to pass “* * * that she shall immediately signify the 
same by giving several short and rapid blasts of tiie steam 
whistle” and that “* * * the vessel ahead shall in no 
case attempt to cross the how or crowd upon the course 
of the passing vessel ”. 

Appellant also contends that Article 21 requiring the 
“SEABIRD” to keep her course and speed is applicable 
and was violated. (See discussion of “The Law” infra 
p. 40.) 


QUESTION INVOLVED. 

The sole question at issue, therefore, is “Did the “SEA 
BIRD”, after agreeing to the starboard to port passing, 
as aforesaid, turn so suddenly to the left, or port, and 
toward the “POTOMAC'S” starboard bow, as to make 
collision unavoidable: or “Did the “POTOMAC” delib¬ 
erately run down the ‘SEABIRD’, as claimed”. 


I 


REASONS FOR THE ADVERSE DECISION. 

The adverse decision of the District Judge was un- 
doubtedlv due to three factors:— 

(1) He apparently couldn’t rid himself of the idea that 
because a “big boat” had collided with a “little boat” 
that the “big boat” was of necessity responsible (R. 216). 

(2) He took instant offense at the averment in Re- 

r spondent’s Answer “that the ‘SEABIRD'S’ company of 

young people and their entertainment was not conducive 
to good navigation,” assuming, without justification, that 
it implied much more than the statement indicated. 

(3) That because of the indignation which the two 
above factors engendered in him he early developed 
a prejudice against Appellant, and as a consequence 
failed to give any weight whatsoever to the testimony of 
the “POTOMAC’S” navigators, or indeed to the testi¬ 
mony of her disinterested passengers, and because of— 

^ (4) The District Judge’s unfamiliarity with admiralty. 

As to (1) the respective sizes of the boats should have 
had nothing to do with determining this issue, but if it 
had any bearing on it the “little boat” should not have 
been the favored one, since its manoeuverability was prac- 
< tically unlimited because of its small size, whereas the 

ponderous “POTOMAC” was greatly handicapped op¬ 
erating in these confined waters, when the “little boat” 
failed to live up to its agreement that the “big boat” 
might pass on her port side, and abruptly changed her 
y course to port and crowded the “POTOMAC” into col¬ 

lision. The “POTOMAC’S” length of 325 feet was nearly 
half the width of the channel, whereas the “SEA BIRD’S” 
length was about one-seventeenth of it and her facility of 
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movement was, therefore, much greater, with her top 
speed of 15 miles. 

As to (2), Mr. Justice Gordon was so incensed he 
clearly gave our averment an import neither intended nor 
justified (R. 213-214, 25). We did mean to indicate, how¬ 
ever, that a group of girls and young men, in the 
cockpit in a small area in the way of the wheel (R. 46), 
where was the navigator, talking, and drinking beer, and 
probably some hard liquor, and with the young ladies, 
rather scantily clad, were distractions “not conducive to 
good navigation.” In justification of that statement, how 
promptly would the “POTOMAC” have been condemned 
had this gathering been found in or near her pilot house 
on her bridge, wholly aside from ihe matters of dress and 
drink, though the more so because of them. There was 
admittedly some drinking of beer by all of the party, in¬ 
cluding the navigator of the launch, both on the boat and 
at Marshall Hall, though its extent, and effect, they of 
course minimized. There is just as strict an obligation 
on the part of a navigator of a “little boat,” however, 
when at its wheel, not to be, to any extent, under the 
influence of intoxicants as it is on the officers on the bridge 
of a steamer. The dress of the girl guests is variously 
described as “sport clothes,” “three piece play suits,” 
or “sun suits” (R. 33, 52-3. See also 170, 171, 164, 196.) 

Of course we all recognize there is a liberty of dress 
and drink todav which would have been shocking a few 
years ago, and which is by many now regarded as neither 
indecent nor improper, but none the less such scanty 
attire, and alcoholic indulgence, is not helpful to the op¬ 
eration of any boat, and that only is the point here made. 

As to (3) it is quite apparent throughout the record 
that the indignation occasioned by the above two factors 
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so obsessed the learned Judge below that it occasioned 
arbitrary and unjust rulings, and interruptions, and a 
cross-examination by the Court of respondent’s witnesses 
so rigorous that it angered some and so disconcerted 
and frightened others that it made impossible a proper 
presentation of our case. It also had the effect of so 
prejudicing the Judge against appellant's witnesses that 
he apparently could see no truth in them, even though 
five of its eleven witnesses were distinctlv disinterested, 
and three had not the least connection with the occasion 
of his indignation. 


As to (4) we would not be so bold, on a largely factual 
situation, to take this appeal with its exceptionally heavy 
attendant cost, were it not for the fact that we believe 
this court will take judicial notice of the fact that this 
is the first admiralty case tried in this jurisdiction in a 


great many years. We believe this court will also take 
judicial notice of the fact that it was the first admiralty 
case ever heard by the Learned Judge below. 


We therefore feel, in view of the law, and in view of the 
many manifest errors of record, that this court should in¬ 
quire into all of the facts of this case and determine, for 
itself, where the fault lies, wholly aside from the rule 
that— 

A trial in admiralitv is a trial de novo. 

The John Twohy, 255 U. S. 77, 65 L. Ed. 511; 

Irvine vs. Hcsper, 122 U. S. 256, 30 L. Ed. 
1175; 

Reid vs. Amer. Express Co., 241 IT. S. 544; 
60 L. Ed. 1156: 

Munson S. S. Trine vs. Miramar S. S. Co., 167 
Fed. 960. 

Certainly no experienced Admiralty Judge would have 
derisively referred to the models usually used to illus- 
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trate positions in collision eases as a “set of blocks” (R. 


07). or in effect, approve opposing counsel’s reference to 
them as “toys” (R. 93, 95-96), and discouraged their use; 
nor failed to obtain assistance from the Government’s 
Coast and Geodetic Chart of the scene of the collision, 
which Justice Gordon said was of no use to him as he 
could not “even follow a road map” (R. 101). 


COMMENTS ON THE COURT’S OPINION AND ITS 
FINDINGS OF FACT, ETC. 

At this juncture, it may be well to make brief comment 
on the Court’s opinion, in conjunction with its subsequent 
findings of fact and conclusions of law (R. 213-219 and 
R. 218-222), first, because explanation, not of record, is 
necessary that the deleted words in the latter may be un¬ 
derstood, and secondly, to indicate their inconsistency 
and certain errors of statement. 

At the conclusion of the trial, Mr. Justice Gordon de¬ 
livered his opinion, stating therein, in his own words , 
his findings of fact (R. 213). Counsel for appellee 
some time thereafter prepared “Findings of Fact 
and Conclusions of Law”, which were mostly a para¬ 
phrase of the Libel’s allegations, and assumed the Court 
would find as facts everything they alleged therein, irre¬ 
spective of how those allegations differed from the rec¬ 
ord, and the Court’s stated view of the facts in his opinion. 
This was not a very violent assumption. The Court’s 
Opinion was delivered at the conclusion of the trial on 
February 7,193S, when the matter was fresh in his mind, 
but these “Findings of Fact” were not signed until March 
16, 193S, over five weeks thereafter when the facts had 
grown cold (R. 213, 218). 
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The Court, nevertheless, made certain deletions and 
additions, which are indicated in the Record by black 
lines through the center of the deleted words of which 
the following are examples: 

(1) On Page 220, he deleted the words “within 50” 
referring to the distance astern when the Potomac 
blew her two blasts signal and substituted “about 
150 feet.” (The Record shows 1000 feet and the 
Court so held in his Opinion, R. 214.) 

(2) On Page 221 it is significant he refused to let 
stand the statement that the collision was caused “by 
the failure of the Potomac to give in sufficient 
time, signals of her approach and intended passing” 
and similarly, 

(3) On Page 222, lie struck out “That the Poto¬ 
mac was not keeping a proper lookout for other ves¬ 
sels on the river, and did not give timely signals of 
her approach and intended passage”. 

(4) On Page 221, there was the following request¬ 
ed finding, which the Court did not change. 

“The Sea Bird was not 1000 feet forward and 
200 feet off the starboard bow of the Potomac when 
the latter blew the passing signals, nor when the 
Sea Bird answered such signals # * *.” 

despite the fact that he said, in his opinion, when the 
evidence was fresh in his mind at the conclusion of the 
testimony. 

“Now, this collision happened at 10:30 o’clock 
at night, and there is no question but that this little 
launch, 37 or 38 feet in length, was coming toward 
"Washington in the channel, coming upstream, and 
that this big Potomac River stcarner, some 350 or 
360 feet long, was somewhere about 1,000 feet behind 
it. It signaled that it wanted to pass to the port or 
left side. Signals were given by the other to go 
ahead. That is agreed to. There is no question 
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about it, that the position of the launch was some¬ 
where between 250 and 300 feet to the starboard side 
of the Potomac boat.” (R. 214). (Italics ours.) 

Other contradictions, inconsistencies and erroneous 
statements might be cited, but we will not labor them here, 
since it seems apparent, even from these comments, that 
there is no sufficient or proper finding of facts or con¬ 
clusion of law indicated to guide this Court in its decision! 
We, therefore, again submit, in order to arrive at a 
proper determination of the issues, that this Court should 
examine all the facts, in conjunction with the applicable 
law, the latter not even referred to in the Court’s opinion. 

WITNESSES. 

Before more specifically approaching the merits of this 
case, we think it important to point out the striking dif¬ 
ference in number and character between the witnesses 
produced for the Libellant and Respondent with a word 
as to their qualifications and more extensive comment as 
to their sobrietv. 

The witnesses produced for the Libellant were fewer 
in number on the factual situation than those produced 
by the Respondent, who, too, were certainly much better 
qualified. Libellant produced but six witnesses other 
than his three medical witnesses; five were guests, one 
of whom was the Libellant, and the sixth was Harding, 
the owner and navigator of the Sea Bird and the most 
vitally interested participant in the trial, since Monroe 
still owed him the bill he paid for his hospital room (R. 85), 
and because of the help a victory for Monroe would give 
in pressing a claim for his boat's damage, and the proba¬ 
bility of being sued by Monroe if he failed to recover 
against the Potomac. All of the six may be said, there- 
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fore, to be very interested, since the four guests logically 
felt obligated to support their host and Monroe, their 
fellow guest and claimant here. There were nine on the 
launch, only six were produced, nor were the depositions 
taken of the three missing, nor adequate excuse made for 
their non-production. 

COMPETENCE AND NUMBER OF NAVIGATING 
OFFICERS OF POTOMAC AND SEA BIRD 
COMPARED. 

AS TO THE POTOMAC. 

The Potomac had four on deck watch, two officers, the 
master and pilot, and two seamen, the quartermaster at 
the wheel and the lookout on the main deck forward 
(R. 20,177, 211). The Captain, pilot and quartermaster 
were on the bridge, the latter amidships at the wheel, 
the Captain at the port window, the pilot at the starboard 
window, and the lookout forward on the bow (R. 92, 95, 
111-12, 118, 156, 182-184, 178, 211-12, and p. 219, par. 6). 
No one was in or near the pilot house to distract their 
attention from their duties (R. 118, 183). They were 40 
feet up well away from any and every diversion on their 
boat (R. 184). Each of these were skilled in their re¬ 
spective stations. None of them were in the employ 
of the appellant when they testified. 

Captain Barbour had been in the steamboat business 
for 32 years, and a licensed steamboat man for 28, hold¬ 
ing an unlimited master’s license, as also pilot’s license 
for the Potomac River and tributaries. He had been 
master of the Potomac since May 1st, 1935, and pre¬ 
viously her pilot (R. 90). 

Pilot Purcell had followed the water 30 years, held 
a master’s license, unlimited, on the Chesapeake Bay and 




14 


tributaries and Atlantic Ocean. He also held a first 
class pilot’s license (R. 155-6). 

Quartermaster Thomas and Seaman Moore were ade¬ 
quately experienced in their positions (R. 177-8, 183, 
192-4). 

AS TO THE SEA BIRD. 

In striking contrast with the number, experience and 
skill of the Potomac’s watch, the Sea Bird had but a 
one-man watch, Mr. Harding, her owner. Incidently, as 
there was but a one-man crew (R. 8), he was her captain, 
pilot, wheelsman, lookout and engineer. He held no 
license and didn’t seem quite certain whether he had to 
or not (R. 8, 24). He had operated the Sea Bird or 
other boats of similar type since 1930 (R. 28). He was 
at the wheel of his boat all the way up the river, which 
was on the starboard side of amidships on the bridge 
deck (R. 32). Upon Harding’s competence and sobriety, 
therefore, depended the safety of his boat and his guests, 
and that of other boats on the river and their passengers 
or guests. 

Wholly aside from the matter of Harding's insobriety, 
he was hardly the type of man to be at the wheel of a 
motorboat developing 15 miles per hour (R. 42-3). The 
record discloses numerous instances of incompetence, 
lack of head, alertness and caution. Despite his frequent 
use of the channel (R. 32) he was “not quite familiar 
with the channel course” (R. 9), nor with compass points 
at the channel turns (R. 9, 10). He was not quite certain 
of the point of collision (R. 9, 11-12). He didn’t know 
how his boat was “pointing” after the collision till his 
counsel told him (R. 19). He was ignorant of the pilot 
rule requiring vessels to keep on their starboard side of 
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the fairway (R. 29-30). He did not seem to know that 
tlie danger signal could be blown in a few seconds (R. 
42-3). Though he admitted the Potomac was lighted up 
all over, and it is common knowledge that paddle wheel 
steamers are noisy, he claimed to have no knowledge of 
her position until she blew to him to pass, when he 
says, she was but 150 feet astern (R. 30, 31), 
though two of his guests, but a few feet from him, had 
seen the Potomac and watched it from well down 
the river, Miss Chisolm testifying that it was three 
or four minutes after she heard the Potomac’s whistle 
before the collision (R. 53); and that the Potomac was 
then well astern is, not only shown by this estimate of 
time, but her further statement that when the Potomac 
blew she “just glanced around"’, for if the Potomac had 
then been on top of the Sea Bird, as they claim, she would 
have done more than “glance around”, (R. 53, 56, 57). 

Visibility was admittedly good that night, and any¬ 
one attentive to his duties as lookout and navigator would 
have been attracted by the Potomac’s lights or the swish 
of her paddles. 

If reasonably observant, Harding would certainly have 
detected the presence of the Potomac, made known to 
him both by the sense of sight and hearing. How utterly 
nonsensical, therefore, with 3 or 4 minutes in which to act 
or even 1 minute as another testified, to contend that he 
simultaneously answered with two whistles (as there 
wasn’t time to blow danger signals R. 42), and turned 
hard to starboard, for had he done so, in that “one” or 
those “three or four” minutes he would have been well 
to the eastward and collision would have been impos¬ 
sible with the Potomac but 10 to 60 feet from the extreme 
westerly bank of the channel. His alleged failure to 
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see and hear was indicative of a gross lack of vigilance. 

His carelessness and incompetence are further indicated 
by his turning over the Sea Bird’s wheel after the colli¬ 
sion to a guest, admittedly ignorant of navigation rules, 
to run her five or six miles back to Alexandria, she be¬ 
ing at the time without her usual lights, due to the col¬ 
lision (R. 51, 17, 29). A still further lack of compe¬ 
tence and judgment is shown when he requested the Po¬ 
tomac to take Monroe to Washington, rather than to 
take him himself to Alexandria, where adequate medical 
attention could have been had in half the time. 

He says he jumped overboard to take a life preserver 
to Miss Chisolm, clinging to the canopy top, less than 
100 feet from his boat (R. 160, 35), when he could have 
moved his boat up those few feet and taken her aboard, 
and the two others who had preceded him in a futile at¬ 
tempt at her rescue and they would not have been in the 
water from 15 to 20 minutes to be rescued by the Po¬ 
tomac’s lifeboat (R. 65). 

SOBRIETY OF NAVIGATING OFFICERS OF THE 
TWO VESSELS COMPARED. 

AS TO POTOMAC’S OFFICERS. 

There is not one scintilla of evidence that any one of 
the officers, or crew, of the Potomac, on or off watch, was 
intoxicated, or that thev had even had a drink of anv- 
thing alcoholic. 

AS TO THE SEA BIRD. 

All of the Sea Bird’s company of nine, of whom only six r < 

testified, of course denied that any of them were intoxi- J 

cated, though not so much was said about being “under \ 
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the influence of liquor,” but the weight of the evidence 
is certainly against them as to Harding. 

We are not so much concerned with what Harding’s 
guests drank (ft. 50-56). The matter of consequence is 
the extent of Mr. Harding’s indulgence. He admitted 
that it was his habit to carry beer aboard the Sea Bird 
on his (apparently) weekly “parties” (ft. 33, 25-6, 28), 
and we might have more faith in his testimony as to the 
extent and character of his drinking were it not for the 
fact that he was caught in a deliberate misstatement as 
to what he drank at Marshall Hall. He testified that he 
did not know that there was anything available to drink 
there, where the party stopped for several hours (R. 26, 
37), yet a guest (Kemper), testified he saw him drink a 
bottle of beer there (R. 62), and Miss Chisolm and Rec¬ 
tor, two other guests, in effect confirmed this (R. 50, 55- 
7). Harding also had a bottle aboard (R. 55-6). It 
is not even suggested, of course, that two bottles of beer 
would intoxicate, but since his statement that he had no 
beer at Marshall Hall is flatly contradicted, one has rea¬ 
son to suspect that the denials as to the extent of his 
drinking and what he drank are untrue, for it is patent 
he could not have been in the condition he was at the 
Police Station and at the hospital in Washington on two 
bottles of beer. 

They deny whiskey was aboard, but Seaman Moore 
saw a bottle of whiskey in the Sea Bird’s cockpit (R. 197- 
199, 200), and he noticed the smell of whiskey on Monroe’s 
breath when he washed his face on the Potomac (R. 196). 
Pilot Purcell had previously noticed the smell of whiskey 
on Monroe’s breath when he sat by his side in the life 
boat when he brought him to the Potomac (R. 163-4). 
Theretofore when the pilot had rescued the men from 
the canopy top, they sat in the stern of his boat by 
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him and he noticed whiskey on their breath, and Hard¬ 
ing was one of these men (R. 34, 19, 26, 160, 161, 167). 
This evidence is quite persuasive there was whiskey 
aboard for Monroe did not go ashore at Marshall Hall 
(R. 37, 50, 57) and definitely indicates Harding had some 
of it. More conclusive, however, is the evidence from 
Washington, which we stress since it was so condemning 
that strenuous contention was made that Harding was 
not adequately identified, so let’s look at the facts. After 
Rector had navigated Harding’s boat to Alexandria, they 
got into an automobile not knowing, apparently, to which 
it belonged or who drove (R. 48-49, 60, 21, 51) and hurried 
to the Harbor Precinct Police Station (R. 21, 40-1) where 
they arrived at 12:30 A. M. (R. 139, 216), and note just 
here that Harding testified that he had had nothing to 
drink between his arrival there and at the time of the 
event (R. 40) and also had a 15 or 20 minute bath in the 
Potomac, (R. 26), and we know had experienced the sober¬ 
ing effect of a collision. He inquired of the desk clerk, Of¬ 
ficer Clark in charge, where Monroe had been taken, and 
telephoned from there to locate him, to the Emergency 
Hospital (R. 21, 40-1) where Mr. Wills, President of 
the Appellant Company, who had just taken Monroe 
to the hospital, took the message, as the attendants 
were busy (R. 202). Mr. Wills asked him where he 
was and Harding said at the Harbor Precinct Station, 
that he wanted to know where Monroe was and Mr. 
Wills told him at that hospital, and in about 20 min¬ 
utes Harding arrived there with someone with him (R. 21, 
202). Mr. Wills then asked him if he was the Pilot 
of the boat and he said “yes” and he asked him his name 
and he said Harding (R. 21) and testified that from his 
experience as a former Deputy Sheriff for nine years 
(i TIis condition was that of a person coming out of a 
drunk” (R. 21, 202, 209-10). 
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Harding was asked if on arrival at the Police Station he 
saw Officer Clark and answered “I don’t know who it 
was, sir” (R. 40) and then asked if he saw a Police Officer 
said “We went in there and questioned him if the 
accident had been reported to him or to the Harbor 
Police” (R. 40). He admitted that he wore a white suit 
and both Officer Clark and Hospital Night Superintendent 
Cunningham said the intoxicated man wore a white suit 
(R. 34, 41, 174, 216). Officer Clark testified he was the 
desk clerk the night of July 12th, that he talked with 
someone that night who mentioned a collision between his 
boat and the excursion steamer Potomac (R. 138); this 
he says was about 12:30 (R. 139) that “he smelled liquor 
on his breath; and that the man was under the influence 
of liquor but not drunk (R. 140), then he referred to a 
note he had made of the incident on cross-examination 
and which on redirect was shown to read: 

“White man in white suit alongside station to uri¬ 
nate. Made him come inside, then all over floor. 
Talked incoherently and odor of liquor very plain on 
breath” (R. 213, 216, 142, 143). 

His conduct at the police station was so indecent 
he had to be reprimanded by Officer Clark (R. 139-140, 
q. v.) who when cross-examined was asked was this man’s 
condition good or bad, and answered “Not so good”; 
asked if he could walk all right, answered “Not so good”, 
asked if lie stagged, answered “when he went down, 
through the hall, he did” (R. 140,141). Harding testified 
an hour and a quarter elapsed from the time he was in 
the water until he arrived at the police station (R. 27) 
and that he arrived at the Emergency Hospital “near 1 
o’clock” (R. 21). Night Superintendent Cunningham, 
and Mr. Wills, in effect, confirmed this time of arrival (R. 
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175, 202); Mr. Cunningham said lie was there when Mon¬ 
roe was brought in and subsequent thereto a man came to 
the hospital inquiring for Monroe, who was pointed out 
to him as one of the persons riding in the small boat, that 
he had seen the man in the Court hallway who was identi¬ 
fied to him as Harding, that he was the man who came to 
the hospital that night and paid him some money for a 
room, and with whom he talked and testified “hi my opin¬ 
ion the man had been drinking” (R. 174-177). Mr. Wills 
testified at 209 that he saw Harding go to the desk and 
pay for the room, and both Monroe and his counsel ad¬ 
mitted that Harding had paid $56.00 for Monroe’s room 
(R. 85). Mr. Cunningham added that while Mr. Wills 
had pointed him out both at the hospital and in the court 
room hall, even if he had not pointed him out he would 
have remembered the man, that he recognized him (R. 
175-7). Futile effort was made to have ladies excused from 
the Court room by Appellant’s Counsel, that Harding 
might be cross-examined more specifically on his conduct 
at the Police Station (R. 39) but the above is conclusive of 
his identity and his lack of sobriety, and being in the con¬ 
dition he was at the Police Station and also at the hospital 
an hour and a half to two hours after the sobering effect 
of the collision and the plunge in the river (R. 26), it is 
proved beyond question his condition at the time of the 
event was such he was not fit to navigate his boat, since he 
testifies he had had nothing to drink after the collision (R. 
40). 

Of the last three witnesses, it is important to note that 
tico, Clark and Cunningham, were definitely disinterested! 
They with Mr. Wills, president of the Appellant company, 
the third witness, were patently experienced in handling 
insobriety cases (R. 176, 137, 202-208), and each of them 
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having seen Harding within two hours of the event, under 
the influence of liquor to the extent indicated, it is cer¬ 
tainly conclusively shown he was in no condition to be at 
the wheel of his boat that night, and that being true, the 
cause of the collision is clear! 

Furthermore, it also makes it clear his testimonv is of 
little weight. 

In concluding this point, it is pertinent to note that 
neither Harding, Rector nor Swan were recalled to deny 
this condemning evidence, even though Rector had been 
with Harding at the Police Station and Swan and Rector 
were with him and Monroe at the hospital (R. 49, 65, 41, 
143). 

Harding’s non reproduction is the more remarkable 
when the Court had earlier insisted that he be recalled 
“before the case was over” to find out “whether he did 
urinate or do something all over the floor” (R. 145). 

ARGUMENT. 

In considering this case, the Court must approach it as 
if it was a proceeding between the Steamer Potomac and 
the Launch Sea Bird, for, of course, if the collision was 
caused by the Sea Bird’s negligence, the appellee can not 
recover from the appellant. 

The sole point here involved, stated briefly, is whether 
the Sea Bird violated her passing agreement by turning 
to her port and thus made collision inevitable. 


We, therefore, first discuss: 


THE PROBABILITY OF APPELLANT’S 
CONTENTIONS. 

This is established by the following: 

(a) The position of the Potomac and Sea Bird when 
they exchanged passing signals, and at the moment 
of collision 

(b) The wheel and engine movements of the Potomac 

(c) The wheel and engine movements of the Sea Bird 

(d) The site and time of the collision 

(e) The point of first impact and damage on the Sea 
Bird 

(f) The point of first impact on the Potomac 

(g) The angle of impact. 

(A) THE POSITION OF THE POTOMAC AND SEA BIRD WHEN 
THEY EXCHANGED PASSING SIGNALS AND AT THE 
MOMENT OF COLLISION. 

Captain Barbour, master of the Potomac, saw the Sea 
Bird way ahead (R. 91, 102, 122). When he drew up 
closer to her at Fort Washington, she was about three 
lengths of the steamer ahead, possibly 1,000 feet (R. 91, 
103, 106, 115, 157), and off to the right hand, starboard, 
possibly 200 to 250 feet—and on the eastern side of the 
channel (R. 91, 100-1, 103, 105-6, 115, 157, 187). The 
Potomac was to the west of the mid line of the channel (R. 
119, 187). The Potomac then blew two blasts indicating 
her desire to pass on the Sea Bird’s port side and the Sea 
Bird replied immediately with two blasts signifying the 
way was clear on that side and the Potomac might so pass 
(R. 91). There is no dispute that these passing signals 
were exchanged. He further testified that the distance 
between the Sea Bird and the westerly side of the channel 
when these signals were exchanged was possibly 350 feet 
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(R. 97-S, 101). Tlie Potomac's testimony was that at the 
exchange of signals Potomac’s port side was about 75 feet 
from the west channel bank and at the time she stopped, 
from 10 to 60 feet (R. 92, 98, US, 182, 188). The above 
facts are conclusive of the issue. 

The testimony also shows the Sea Bird was 200 to 250 
feet off Potomac’s starboard bow when passing whistles 
were exchanged, the Potomac then 75 feet from west chan¬ 
nel bank and her beam about 60 feet which check almost 
perfectly with the 350 feet the Sea Bird was from the 
channel’s west bank, viz: 225 mean -f- 75 + 60 = 360 feet. 
(See “Improbability No. 19”, infra, p. 38, and R. 97-8, 
100, 214, 219.) 

(B) THE WHEEL AND ENGINE MOVEMENTS OF 
THE POTOMAC. 

Coincidently with the exchange of whistles (R. 121, 
123), the Potomac proceded on her course (meaning, of 
course, up river), Captain Barbour at the time telling his 
quartermaster to “left off” the wheel and give that man 
all he could (R. 114, 115, 124, 179, 187). At the time, he 
had the River View light slightly on his port bow and by 
the change from northeast bv north a half to north north- 
east put it on his starboard bow, a change of half a 
point, which was the best he could do, however, for the 
water was but 2 or 3 feet deep west of the Buoy No. 51 
(R. 98-9) and this big boat could not have safely gone 
closer to the channel edge (R. 98-9). Captain Barbour 
explained as his reason for giving the “left off” order, 
that tliev were alwavs having trouble with these little 
boats, and tliev always gave them all the room thev could, 
as they never knew what they were going to do, and that 
if the Sea Bird had held her course (as agreed) there was 
plenty of room to pass and there would not have been any 
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collision (R. 115,121,187,188). This was the only wheel 
movement of the Potomac after the passing signals prior 
to the collision. 

The speed of the Potomac when the passing signals 
were exchanged is variously estimated at from 9 to 20 
miles per hour (R. 42, 95,101,102,104,106,159,172,179), 
the Sea Bird’s at from 6 to 10 miles per hour (R. 172, 
159, 106), the Potomac’s speed, of course being greater 
than the Sea Bird’s, as she was overtaking her (R. 106, 
159). The Potomac’s possible maximum was not 20 but 
16 miles per hour (R. 95), the Sea Bird’s top speed was 
admittedly 15 miles per hour (R. 29). 

There was but one subsequent engine movement, Cap¬ 
tain Barbour immediately stopping and reversing full 
speed astern with his emergency signal of four bells on 
his gong, when the Sea Bird made her unexpected turn 
to port (R. 93, 94, 108, 112, 158-9). This brought the Po¬ 
tomac practically to a standstill after she had gone about 
one length (327 feet) further (R. 92,93,101.112,127,146). 

Epler, a passenger, testified at time of impact, Potomac, 
“I would judge it was moving slightly ahead” (R. 146). 

Pollard, another passenger, testified that at the time 
of the crash, “the Potomac was, if moving at all, very 
slowly” (R. 127). 

She was manifestlv backing when the Sea Bird struck 
her starboard bow, for it was the Sea Bird’s momentum 
and the wash of the reversing paddle wheel when her port 
quarter a moment later fell up against the Potomac that 
threw her off. 

The Sea Bird, of course, contends that the Potomac 
had not stopped nor even reversed when the collision 



occurred, but the fact that her port quarter, which made 
up against the Potomac’s forward starboard side was 
immediately thrown off is pretty conclusive evidence that 
the wash of the reversing paddle was responsible. 

(C) THE WHEEL AND ENGINE MOVEMENTS 
OF THE SEA BIRD. 

The Sea Bird claims when she blew her two assent¬ 
ing whistles she simultaneously, at her same speed , turned 
hard to starboard. We say the turn was hard to port 
and was not coincident with her assenting whistle. 

The estimates of distances vary as to the number of 
lengths the vessels had covered before the Sea Bird 
turned, as also the distance the Sea Bird was off the star¬ 
board bow of the Potomac when that turn was made, 
but the fact remains that she did turn and to port (R. 92, 
132, 157, 178, 188, etc.), and that the Potomac promptly 
stopped and reversed, being then as far on the westerly 
side of the channel as she could safely go (R. 9S-9, 188). 

The Sea Bird’s running lights play a prominent part 
in confirmation and corroboration of our contention that 
the turn was hard to port. It should be noted that there 
is no record that the Sea Bird’s starboard light was ever 
seen by the Potomac, and that Captain Barbour testified 
positively that it did not open up (R. 100). He testi¬ 
fied, on the other hand, that when the Sea Bird turned 
sharply to port he saw her red light (R. 93, 107), and 
that he saw the red light just before the collision (R. 
110, 111, 122). 

Quartermaster Thomas , testified that the Potomac had 
gone, or overtaken the Sea Bird, by about 700 or 800 feet, 
when the Sea Bird’s red light opened up, (R. 178,188). 
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Epler, a disinterested passenger, testified that after 
the Sea Bird suddenly veered to port, which was just 
about the time the Potomac was overtaking the Sea 
Bird, she opened up her red light (R. 145). 

Lorleberg, another passenger, was in the salon when 
the whistles were exchanged, went out on deck, and saw 
a boat on the starboard and her red running light (R. 
133). 

There were also six or seven specific statements of eye¬ 
witnesses confirmatory of the above. 

Captain Barbour testified, as the Potomac drew up to 
the launch she commenced to close in on him and “changed 
her course to port'’ and headed for the bow of the Poto¬ 
mac, continued toward the Potomac and struck her a 
glancing blow, (R. 92, 106). 

As stated, the estimate of distance covered by the Po¬ 
tomac before the Sea Bird’s turn to port varies, the 
testimony being from one to two and a half lengths, but 
this is not surprising, for it is well known that water 
distances are hard to judge, particularly at night (R. 92- 
3, 157, 16S-9, 178). 

Pollard, a disinterested passenger on the Potomac, 
testified he was watching the Sea Bird “the smaller craft 
running into our boat.” As shown at (R. 132) he testi¬ 
fied before the Local Inspectors, in answer to the ques¬ 
tion as to what he att ributed the accident: 

“It is hard to say. It seemed that we continued 
in a straight course. It just looked to me as if 
someone was confused with steering apparatus and 
threw it the wrong way.” 
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Pollard also testified, 

“Well, we were gaining on the smaller boat, and 
then all of a sudden the hoot seemed to be turning 
right into the Potomac.” 

Then he testified the Sea Bird “ made a sharp turn ”, 
and continuing said, “In other words, rammed into it’’ 
(R. 127). 

Lorleberg , another disinterested passenger testified, 

“Well, as they were fairly close, they were almost 
parallel, and then when the Sea Bird was, I should 
say, about 10 to 15 feet from the Potomac it cut 
sharply to the left and the bow struck first and then 
bounced off, and as it bounced off the stern came m 
and went underneath the guard rail or something 
there, and that is what knocked the top, or I should 
say, the stern cabin into the water.” (R. 133). 

Epler, a third disinterested passenger, testified as to 
the Sea Bird: 

“Immediately after responding with two blasts, 
she maintained her course and speed until we had 
overtaken her. * * * At that time, just about the time 
that we were overtaking the Sea Bird she suddenly, 
and without learning, veered to the left or to the 
port, or toward the Steamer Potomac.” (R. 145). 
(Italics above ours.) 

These affirmative statements, supplemented by the tes¬ 
timony as to the opening up of the Sea Bird’s red, port 
or left light (and not her starboard light) seem to us 
quite conclusive that the Sea Bird turned to port, and 
was solely responsible for the collision. 

Testimony as to the engine movements of the Sea 
Bird before the collision varies slightly, but in the main 
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the Potomac’s evidence confirms the Sea Bird's testi¬ 
mony that she made no change in her speed prior to the 
collision, which was from 6—10 miles (R. 172, 20, 42, 95, 
103, 106, 159). 

All of our witnesses, we think, so agreed, with the ex¬ 
ception of passenger Pollard, who thought that she had 
either shut off her engines or disengaged her clutch 
shortly after her turn to port, and that the collision was 
due to the momentum she had at that time. Harding, 
however, says at time of collision Sea Bird was making 
10 miles per hour (R. 20, 42). 

There was considerable difference of opinion, how¬ 
ever, as to her engine movements after the collision. She 
only claims to have reversed, but we show that she start¬ 
ed up her engines and “jumped” about 200 feet off the 
Potomac's starboard quarter (R. 94, 105, 181 and see 
97). It was not the alleged forward movement of the 
Potomac, therefore (though the tide was up and wind 
astern, R. 99), but the movement of the Sea Bird 
“with a rush” off our starboard quarter that occasioned 
her beine; where she was when the lifeboat went to her 
aid. 

(D) THE SITE AND TIME OF THE COLLISION. 

The time of the collision, relatively immaterial, is 
shown to be somewhere between 10:30 and 11:00 P. M., 
probably around 11 (R. 9, 12, 59-60. 90-1, 56, 63, 99, 159, 
200, 214, 218). The site of the collision is, however, 
vitally important. 

The collision manifestly occurred either at a point 
about abreast of Black Spar Buoy No. 51, marking the 
west side of the channel, or slightly south of it. The testi¬ 
mony of both sides makes that clear when the Govern¬ 
ment chart is used in connection with the testimony. 
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Captain Barbour testified the collision occurred about 
two-thirds of the way from Black Spar Buoy No. 49 to 
Black spar Buoy No. 51, for when his vessel had stopped 
and twisted around to the tide he was alongside of Buoy 
No. 51, (R. 98), and that the Potomac could not have 
sheered off further to port to avoid collision (R. 100-1). 

Quartermaster Thomas placed the port side of the 
Potomac, when the signals were exchanged, as 75 feet 
from the west channel bank, and said it was practically 10 
to 15 feet therefrom when the Potomac stopped (R. 182, 
187-8), but the Captain thought about the width of his 
ship, or 60 feet (R. 98, 214, 214). The Quartermaster 
also said the Potomac was practically on the west shore 
by the Spar Buoy (R. 179), with which the Captain 
agrees (R. 98). 

Harding, all off on his first estimate as he put it 
north of Broad Creek, nearly two miles above the Black 
Spar Buoy 51, finally puts it practically where we do 
(R. 9-12). 

(E) THE POINT OF FIRST IMPACT AND DAMAGE 
ON THE SEA BIRD. 

This is important as it shows whether the Sea Bird 
turned to her port or starboard. Potomac’s contention 
is that the port bow of the Sea Bird first collided with 
the starboard bow* of the Potomac and that shortly there¬ 
after her port quarter came in and took up under the 
guard or overhang of the Potomac and her canopy was 
crushed before bouncing off, due to the combination of 
her momentum on colliding and the wash from the re¬ 
versing effect of the starboard paddle of the Potomac 
(R. 97, 133, 136, 180-1, 157, 187). The Sea Bird con¬ 
tends that the first point of impact was on, what they 




call, her “port stern quarter" which was in direct con¬ 
tact with the starboard bow of the Potomac when she 
allegedly ran her down. This was patently impossible 
since the Sea Bird could not have hit as far forward 
on the Potomac’s starboard bow, as all agree, after 
there had been collision with the Sea Bird’s port 
quarter. The point of impact on the Potomac is va¬ 
riously stated to be from 15 to 40 feet abaft the Potomac’s 
stem (K. Barbour 97, 107-8, 113, Quartermaster R. ISO, 
187, Purcell 157). Harding, himself, says 15-25 feet (R. 
15, 28-9). It is quite apparent had the Potomac’s star¬ 
board bow struck the Sea Bird anywhere from 15 to 
40 f°et abaft its stem when she was allegedly running 
the Sea Bird down that due to the increase in the beam 
of the vessel as it goes aft to its athwartship center line, 
(163 feet abaft her stem), at the 20 mile speed they say 
we were making, or even at half that speed, that we 
would have capsized her. A number of witnesses, in¬ 
deed, including those who were whollv disinterested, 
state categorically that they first saw the Sea Bird’s 
how hit the starboard bow of the Potomac, that her 
port quarter or stern fell in under the Potomac’s guard 
or guard braces, which set out under her overhang, and 
struck the canopy of the launch (R. 95, 97, 113), and also 
stated categorically that the how went in first (QMR. 95, 
187, 133). Captain Barbour testified “it struck near 
the front" (R. 95). The Quartermaster testified she 
struck “up near the bow" that he was “sure of that" 
(R. 182). Purcell, the Potomac's pilot, testified that the 
Sea Bird’s stem struck right there at her flagpole 
that is over her how and that she then turned right 
around to starboard striking the Potomac about 16-1S 
feet abaft her stem (R. 157). The starboard paddle 
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wheel was amidships, which means about 163 feet 
abaft the Potomac’s stem, so patently it was utterly 
impossible for the Sea Bird to be first struck on her 
port quarter and then struck on her port bow. 

Epler, a wholly disinterested witness, a passenger on 
the Potomac, testified that the impact was forward 
of the wheel, that the wheel of the Potomac was about 
amidships and his point of observation was between 
the wheel and the bow, about 20 to 30 feet from the bow, 
and that the Sea Bird struck between him and the 
wheel (R. 151). 

Lorleberg, another disinterested passenger on the 
Potomac, testified that the Sea Bird’s bow struck first 
and then her stern came in and went beneath the 
Potomac’s guard rail or something there and it was 
that which knocked the stern cabin into the water 
(R. 133, 136). 

Pollard , a third disinterested passenger, testified that 
apparently the Sea Bird hit right in front of the boat 
(R. 128), but it was left to Miss Chisolm, one of Hard¬ 
ing’s girl guests, to clinch the matter. At R. 53, when 
astute counsel was endeavoring to have her place the 
point of first impact at the “back” of the Sea Bird, 
she made it quite clear that the first point of contact 
was “on the port side,” up wore to the front of her boat. 

Direct examination by Mr. Beach: 

“Q. Now, what part of the Potomac crashed with 
what part of your boat? A. It was up toward the 
bow of the Potomac. 

Q. How far from the very front point of the Po¬ 
tomac, the stem of the Potomac, would you say? A. 
I just about—I don’t know exactly. 


Q. And what part of the canopy did it first 
strike? What part of the canopy on vour boat? A. 
1 don’t know. 

Q. Whereabouts on your boat was it first struck? 
What part of your boat was first struck ? A. It was 
struck on the port side. 

Q. How far bach, is what I am getting at? A. It 
was u/) more to the front of the boat. 

Q. More to the front of your boat ? A. Yes, sir.” 

This was a body blow for Harding had just testified 
that there was no damage to the stem of the Sea Bird or 
its hull and that tin* extreme port astern of the canopy 
top was the only place that was touched (K. 15). It is 
significant too that Monroe was not asked anything about 
this important point, for he was sitting forward on the 
deck of the Sea Bird on her port side (R. 52, 58) although 
he in that position, if the Sea Bird turned to port as we 
say, was in the best position to first observe the point of 
first impact. 

It is further significant that Monroe, the only one in¬ 
jured, was on the Sea Bird’s port bow at the time of 
impact and injury (R. 46, 36). 

Mr. Quarles, with him at the time, was not produced, 
so cross examination of both was denied us for Monroe 
was asked nothhiy about the collision. 

(F) THE POINT OF FIRST IMPACT ON THE POTOMAC. 

If the Sea Bird’s incredible story is to be believed that 
the first point of impact on the Potomac was in the way 
of the flare or overhang of the Potomac about 20 to 25 
feet back of the Potomac’s stem (R. 14,15), with the Sea 
Bird’s port quarter, it even then would not be conclusive 
that the Potomac ran down the Sea Bird, since it would 
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be quite possible i'or the Sea Bird to turn to port, and as 
she approached sheer off to starboard, thus throwing her 
port quarter into the bow of the Potomac as the first 
point of contact. 

The credible evidence, however, is that the first point 
of impact on the Potomac was the Sea Bird’s port bow, 
near her stem, as we have shown in the discussion of the 
“Point of first impact and damage on the Sea Bird,” 
with the Potomac’s starboard bow at approximately the 
number of feet abaft the stem that thev sav the collision 

9 / %> 

occurred. In other words, there is not substantial disa¬ 
greement between the witnesses as to how far abaft the 
Potomac’s stem that contact was made, but we say the 
Sea Bird’s bow first collided with us while they say we 
first collided with their port quarter. 

(G) THE ANGLE OF IMPACT. 

The angle of impact is shown by several witnesses to 
have been a 45° angle, for she struck a glancing blow, 
a 45° angle (R. 10S, 128,180, 59, 62, 97,107). As the blow 
was a glancing blow or an acute angle, it clearly accounts 
for the fact that the first warning of the imminence of col¬ 
lision came from .Monroe on the port side of the forward 
deck, rather than from anyone of the five guests sitting in 
the stern. Approach of the Sea Bird at this angle is con¬ 
clusive that she turned to port and not to her starboard, 
as she claimed. 

It is significant, loo, that Rector says “At the time of 
the accident they were not parallel” (R. 46), for it follows 
the Sea Bird was at an angle to the Potomac. If her 
starboard side was showing we could not have hit her 
port side, and if her port side showing, it proves she was 
not turning to starboard but to port! 
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IMPROBABILITY OF THEIR STORY. 

If is wholly improbable 

(1) That the Potomac would have failed to blow pass¬ 
ing signals until only, ‘-one minute” off, or “150 feet 
astern” when she had seen the Sea Bird icay ahead 
(R. 91, 103). 

(2) It is wholly improbable that the Potomac would 
have attempted to pass had there not been room to pass, 
for she was not behind schedule (R. 102-3). 

(3) It is wholly improbable, indeed inconceivable, that 
the Potomac would have deliberately run the Sea Bird 
down without any reason whatsoever, when responsible 
for the safety of some five to six hundred passengers. 

(4) It is wholly improbable that the Potomac would 
have withheld blowing her whistles (alarming as this big 
steamer’s whistles must have been) until so close as to 
have scared the Sea Bird’s company out of their wits for 
let it be noted her guests were not scared or even much 
concerned, for one of them merely “ glanced around when 
it blew” and another didn’t even bother to do that. In¬ 
deed they say there was no excitement aboard the Sea 
Bird before the collision (R. 53, 45, 60). In fact Miss 
Chisolm said it was' .V or -1 minutes after Potomac blew 
before the collision (R. 56), so it is patent the whistles 
were blown when the Potomac was well astern. 

(5) It is wholly improbable for had the Potomac passed 
the Sea Bird at any speed necessary to pass, and collided 
in tiie way they say we did, we would have swamped her; 
or, at the least, her port quarter would have been badly 
stove in and there was “no hull damage”. 
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(G) It is wholly improbable because Monroe, sitting 
with Quarrels on the Sea Bird’s port bow% would not have 
been the first to see the Potomac coming up astern and 
give the alarm if the Sea Bird had then been heading to 
starboard, whereas if she was heading to port and into 
the Potomac, he should, in his position, have been the 
first to see her (R. 46, 62, 16, 59). 

(7) It is wholly improbable the Potomac could have 
been coming up astern since 10:20 (R. 95) and gotten 
within hazardous proximity of the Sea Bird, some forty 
minutes la'ter, without Harding’s knowing it when, at 
least two others, but a few feet from him, were fully 
aware of her position (R. 52, 57, 61). 

(8) It is wholly improbable that these two guests, Miss 

Chisolm and Mr. Kemper, who watched the boat “all the 
way up the river”, would not have warned Harding of her 
approach (if he did not know of it) before she got so near 
as “150 feet” astern. ITarding may have been deaf and 
blind to conditions, but patently they were not (R. 52, 57-8, 
61, lines 1, 2 and 8), however- 

(9) Tt is wholly improbable Harding was unaware of 
the Potomac’s position, whatever it was, for she was 
“lighted up like a church” and the swish of her paddles 
must have announced her approach long before she sound¬ 
ed passing whistles, for no other boats were nearby, 
and the wind, though light, was from as'tern. Inci- 
dently, his vision was much improved by the collision 
for he simultaneously saw Monroe injured while on the 
port bow and Miss Chisolm thrown over astern, and 
describes these happenings, in detail (R. 18, 17, 16). 
Compare Kemper (R. 62) who testified the first he knew 
of the probable collision was when Monroe came down 
off the forward deck saying “we arc going to be hit.” 
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(10) It is wholly improbable because the angle of im¬ 
pact, 45°, makes it apparent no collision could have oc¬ 
curred had the Potomac approached from directly astern 
(R. 108, 12S, 180). 

(11) It is wholly improbable because their own witness, 
Rector testified the vessels were not parallel saying “At 
the time of the accident they were not parallel” (R. 46), 
and they had so to be, if the Potomac had come up from 
directly astern and her starboard bow collided with their 
port quarter in passing. 

(12) It is wholly improbable, indeed impossible, for the 
Potomac to have been only 150 feet astern when she blew, 
with the Sea Bird turning instantly hard a starboard as 
thev sav, for even if the Potomac was traveling at the 
20 miles, they say and the Sea Bird at 10 miles per hour, 
as they say, it is apparent she would have covered 75 feet 
to the Eastward while the Potomac was covering 150 
feet to the Northerly, so it is manifest the collision was 
impossible with this 40 foot boat. 

(13) It is wholly improbable because the damage to 
the Sea Bird being allegedly on her “port stern quar¬ 
ter” (port quarter) could not have been there sustained 
had she turned to starboard at 10 miles per hour when 
she blew her whistles, for the Potomac was then alleg¬ 
edly 150 feet directly astern, while the Sea Bird was 
turning, and assuming she had not covered her length 
of 40 feet, while the Potomac was covering 150 feet, the 
blow must have been on the Sea Bird’s starboard side, 
which neither side claims was hit. 

(14) It is wholly improbable, too, when considering 
the picture presented in No. 13, supra, that the vessels 
could have been momentarily, side by side and heading 
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in tiie same direction (both bows up stream) for a blow 
on the Sea Bird’s starboard quarter (which would have 
been the point of impact if their story was true) would 
have thrown the Sea Bird’s bow to the right and down 
stream and the vessels would have been heading- in 
opposite directions. 

(15) It is wholly improbable for the Potomac, after 
blowing her whistles, and coincidentally turning to the 
left, to have collided with the Sea Bird who simultane¬ 
ously (according to their story) turned hard to right, 
for the vessels were then traveling divergent courses, 
widening as they traveled, and could not possibly have 
collided. 

(16) It is wholly improbable, indeed impossible, for 
the collision to have occurred as they claim, whether the 
Sea Bird turned hard a starboard “one minute” before 
the crash (R. 46), or “three to four minutes” before 
the crash (R. 56) for the Sea Bird, admittedly traveling 
at 10 miles per hour, would have been 1,000 feet to the 
easterly of the Potomac’s course “coming up directly 
astern” on the one minute theory, and 3,000 to 4,000 feet 
away on the three to four minute figure, and no collision 
could have occurred, unless we make the absurd as¬ 
sumption that the Potomac was bent on running the 
Sea Bird down, and followed her every wheel movement 
with a similar wheel movement of her own. 

(17) It is wholly improbable, as the Sea Bird’s lack 
of serious hull damage, and limitation of injury of the 
nine aboard to one, shows there was no real force at 
impact, as certainly there would have been if the Po¬ 
tomac had run her down at a speed of even half of 
that charged against her. Furthermore, the major 



damage being to the canopy top is much more rationally 
explained by our evidence that after her port bow struck 
our bow a glancing blow, that she fell aft and under 
our forward guard, which crushed it. 

(18) It was wholly improbable for if the Sea Bird, 
when she assented to Potomac’s passing, was going at 
10 miles an hour (R. 20), and really thought there was 
danger of collision from astern, why was it, with a top 
speed of 15 miles per hour (R. 29), she did not speed 
up as she made her hard a starboard turn? When run¬ 
ning away from danger, whether afoot or afloat, that, 
certainly is the procedure we all follow. Yet she says 
her speed was never changed. 

And Finally. 

(19) It is wholly improbable, indeed actually impos¬ 
sible . for the Potomac to have run down the Sea Bird, 
as they say, for the collision admittedly took place on 
the extreme westerly side of the channel (R. 10-12), where 
the Sea Bird could not possibly have been in contact 
with her had the Sea Bird turned hard astarboard when 
the passing signals were exchanged, or had she even 
maintained her then existing course. 

Potomac’s position when she blew her two whistles 
was on the westerly side of the channel about 75 feet 
from its edge. At that time , the Sea Bird was either 
exaetlv at mid channel 050 feet from its westerlv edge 
or slightly East of mid channel. It was when these pass¬ 
ing signals were exchanged that the Potomac turned 
slightly, less than a point, to her port, and when arriv¬ 
ing at the collision position was either abreast of or 
slightlv south of Black Spar Buov Xo. 51, marking the 
extreme west edge of the channel, and from 10 to 60 feet 
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off and oast of that channel edge. The Sea Bird certainly 
could not possibly have been in collision with the Poto¬ 
mac at that, point, had she even kept her then course in 
mid channel and of course, therefore, it was wholly im¬ 
possible for her to have been in collision with the Poto¬ 
mac at that point, if when in mid channel 330 feet from 
the western bank of the channel, she had turned hard 
a starboard, which is to the right, and the easterly. This 
proves, to a demonstration, that her story is not only 
improbable but false, clearly manufactured to avoid lia¬ 
bility. Of course, Harding with his triple interest in 
Monroe’s successful outcome of this litigation not 
onlv testifies falselv about his wheel movement but 

a> 

also as to his position at the time the whistles were 
exchanged, which he puts at 100 feet from the west¬ 
erly side of the channel (R. 13). This testimony as 
to position was so patently untenable that when the 
findings of fact were presented for the Court’s sig¬ 
nature, opposing counsel, who prepared them, didn’t 
have the hardihood to ask the Court to accept it, and 
stated in Finding 5 at Page 219 of the record’’ * * *; 
that the Sea Bird “was navigating a little East of mid 
channel”. This finding the Court adopted, which is in 
accord with the Potomac’s testimony, categorically stat¬ 
ed, and also the specific testimony of Captain Barbour 
that the Sea Bird at the time he blew to her was 330 
feet from the westerly bank of the channel (R. 97-98, 
101), and since the channel is found to be 700 feet wide 
(by opposing counsel and the Court R. 218) and half 
of that is precisely 350 feet, it is corroborative of the 
Finding No. 5 that the Sea Bird was navigating to the 
East of mid-channel, and some 250 feet away from the 
site of collision. 
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This to our mind is conclusive of the falsity of their 
story, and as the Sra Bird was, therefore, solely respon¬ 
sible for the collision, the Potomac and her owners should 
have been acquitted of any complicity and Monroe’s libel 
dismissed with costs. 


LAW 07 THE CASE. 


In the “Findings of Fact and Conclusions of Law” 
prepared by appellee's proctors and adopted bv the 
court, the District Court found that the Potomac had 
violated the provisions of Kale Y1II of Article IS 
(XI V. S. C. A. 20:!). (IF 222). which provides as follows: 

•“When steam vessels are running in the same di¬ 
rection, and the vessel which is astern shall desire to 
pass on the ri^ht or starboard hand of the vessel 
ahead, she shall jrive one short blast of the steam 
whistle, as a signal of such desire, and if the vessel 
ahead answers with one blast, she shall put her helm 
to port: or if she desire to pass on the left or port 
side of ihe vessel ahead . she shall a>er tiro short 
blasts of the steam icbisth- as a si pa al, of such desire, 
and if the ressrl aheap answers noth tiro blasts, 
shed! put hr)' Inin to starboard ; [Note 1 | or if the 
vessil ahead dors not flunk it sale lor the ressel 


listen: to attempt !<> pass a! that point. sl>e shall 
im medial' li/ sipniftj ihe same bp pirinp several short 
and rapni blasts at //,<• steam whistle , not tess than 
tour, and under no <■• r<u instances shall the vessel 
astern attempt to pass the vessel ahead until sueh 
time as they have reached a point where it can he 
safely done, when said vessel ahead shall signify 
her willingness by blowing the proper signals. 

The vessel ahead shall in no ease attempt to cross 
the bow or crowd upon the course of the nassrnp 
ressel." 


Note 1. The effect of this is, of course, to po to 
port. 
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Having in mind the facts in this case, that tlie Po- 
tomac blew to the Sea Bird a two blast signal, indica¬ 
ting that she desired to pass the Sea Bird on its port side, 


which the Sea Bird answered by a two blast signal, in¬ 
dicating its acquiescence in this manoeuver, and which 
also indicated that it was the opinion of the navigator 
of the Sea Bird that the maneuver was safe, it is abso- 
lutelv impossible to give any credence to the story of 
the Sea Bird’s witnesses that the Potomac was right 


on top of her at the time the two blast signal was given. 
Harding testilied (K. 42), that he did not have time 
to blow the danger signal, although he did alow the reg¬ 
ular two blast signal, thus telling the Potomac that it 
was safe to pass. The following (K. 42-2), we submit, 
speaks voiumes as to the incompetence ol the navigator 
of the Sea Bird, as also as to his credibility, and that 
the testimony of the witnesses of the Potomac is cer¬ 
tainly much more reliable: 


“(). Whv didn’t von blow 

V • • 

Danger signals? 

Q. Yes. A. 1 had no time to 


danger signals? A. 
blow danger .-ignals. 


(J. Do you know what the danger signals are? A. 
They are several short blasts. 

Q. Xot less than four short blasts, in what time 
can you blow that signal after there has been a 
passing signal? A. Well, at tin* time this thing 
happened I did all ! could do to prevent the accident. 
1 had no time to mul'nmr signalling. 


( L ). Well, you knew enough about the pilot rules, 
] take it, Mr. Harding, to know that when a ship 
blows you a passing* signal, two blasts to pass your 
port or one blast to pass your starboard. If you 
think it is unsafe or unwise to permit that boat to 
pass on cither side, then you should indicate the dan¬ 
ger signals? A. That is true. 
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Q. You did not blow them? A. No, sir. 

Q. You did blow acquiescence to pass? A. Yes, 
sir.” 

It is settled law that if the overtaken vessel receives 
a signal from an overtaking vessel of the desire of the 
overtaking vessel to pass the overtaken vessel, if the 
overtaken vessel does not think it is a safe manoeuver, it 
is its duty to blow the danger signal, and its failure to 
do so will make it liable for an ensuing collision. 

The M. P. Hoiclett, 58 Fed. (2nd) 923, (C. 
C. A. 3); 

The V a ranger, 45 Fed. (2nd) 608, (I). C. Md.), 
affirmed 50 Fed. (2nd) 724, (C. 0. A. 4). 

If the story of the Sea Bird is true, the action of its 
navigator in blowing an assent to a passing signal is in¬ 
explicable. \Ye submit that the actions of its navigator 
is so inconsistent with the story told in court, and so 
violative of the navigation rules, that this court must in¬ 
evitably see that the collision could not have occurred 
as told by the witnesses of the Sea Bird, (all of whom 
were interested), but must have occurred as stated by 
the witnesses for the Potomac, particularly the disin¬ 
terested witnesses, passengers on said vessel. 

Furthermore, the Sea Bird’s story can not be true as 
it is in conflict with the physical facts, and therefore is 
without probative force. 

F. IF. Woolworth Co. v. Davis , 41 Fed. (2nd) 
342 at 347. 

The District Court’s finding that the sounding of the 
two blasts by the master of the Sea Bird, and the turning 
of his course to starboard, were done by him under stress 
of an emergency, and was what reasonably appeared to 
him to be the best move to avoid the collision (R. 222), 
certainly cannot be reconciled with the court’s refusal to 
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find that the Potomac failed to give, in sufficient time, 
signals of her approach and intended passing (R. 221), or 
his statement in his opinion that the Potomac was some¬ 
where about 1,000 feet behind the Sea Bird when it sig¬ 
nalled its desire to pass (R. 214). How the sounding of 
a two blast signal, which told the Potomac that it was 
safe and proper for her to pass the Sea Bird, when as 
the Sea Bird contends a collision was then imminent, was 
done under a stress of an emergency is not understand¬ 
able. Could not the Sea Bird have blown the danger sig¬ 
nal, or, if not that, blow no signal at all, for either course 
of action would have put the burden on the Potomac not 
even to attempt to pass; but to blow a signal which told 
the Potomac that it was safe to pass, we submit is navi¬ 
gation that can be defended on no ground. We submit, 
however, the explanation is found in her navigator’s con¬ 
dition. 

Article 21 of the Pilot Rules (33 U. S. C. A. 206), pro¬ 
vides : 

“VESSEL HAVING RIGHT OF WAY TO 
KEEP COURSE. Art. 21. Where, by any of these 
rules, one of the two vessels is to keep out of the way, 
the other shall keep her course and speed.” 

Harding knew this rule (R. 31), yet violated it! 

It would seem clear from the testimony in the case that 
the Sea Bird, after the Potomac began to pass her, sud¬ 
denly and without reason, and flagrantly in violation of 
all rules of navigation, suddenly turned to port, and came 
into collision with the starboard bow of the Potomac 
about 20 to 30 feet abaft her stem. This is the only plaus¬ 
ible explanation of the accident, consistent with the phy¬ 
sical facts. 



This;, of course, was a clear violation of the above pilot 
rule, and would clearly make the Sea Bird liable for the 
collision. 

Tin Wyominq, 145 Fed. 735, affirmed per 
curiam 151 Fed. 1023, (CCA2); 

The Mary E. Morse , 170 Fed. 945 (D. C. 
Mass.): 

The Helen . 204 Fed. 653, affirmed 230 Fed. 601, 
(C. 0. A. 3); 

The Menominee, 197 Fed. 736, (C. 0. A. 3). 


To accept the testimony of the Sea Bird as to how this 
collision occurred, this court must hold that the experi¬ 
enced master and pilot of the Potomac, (in contrast to 
the inexperienced navigator of the Sea Bird), deliberately, 
with vicious intent, came up directly behind the Sea Bird, 
and although she had plenty of room to the port side of 
the Sea Bird to pass safely, altered her course not in the 
slightest degree, but proceeded ahead and ran over the 


Sea Bird, after having asked, and received the assent of 


the Sea Bird to pass on her port side, where there was 


ample room to pass when the passing was agreed to. 


We submit that this is entirely too improbable to be 
the basis of a judicial decision against the Potomac, when 
the witnesses on her behalf (three of whom were entirely 
disinterested) testified that the Sea Bird, when the Po¬ 
tomac was about abreast of her, turned sharply to port, 
and collided with the Potomac's starboard bow (R. 127, 
133,145). 


The District Court, in its opinion (R. 216), stated that 
he did not believe that the smaller vessel suddenly turned 
and ran into the large one as “That is against common 
sense and reason”. We submit that it is just as much 


against common sense and reason to suppose that the 
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Potomac deliberately ran over and endeavored to sink 
the Sea Bird, so that the opinion of the District Court 
certainly is illogical by its own test. 

It is clear from the decided cases that if the Sea Bird 
changed her course to port after giving assent to the Po¬ 
tomac to pass on her port side, that the collision was 
caused solely by the negligence of those in charge of and 
navgiating that vessel. 

In the case of Jacobsen, et al, vs. Dalles, P. & Nav. Co., 
114 Fed. 705, (C. C. A. 9), certiorari denied 191 U. S. 575, 
48 L. Ed. 308, a case particularly in point, a river steamer, 
the Sarah Dixon was overtaking a sailboat in the Co¬ 
lumbia River, which sailboat suddenlv sheered towards 
the bow of the steamer, resulting in a collision, in which 
collision several of the occupants of the sailboat were in¬ 
jured and one killed. The court there held the sailboat 
solely at fault, and at p. 706, said: 

“* * * when said sailboat had approached within 
some 500 feet of the path of the steamer, and in ad¬ 
vance of her, the course of the sailboat was changed 
by tacking to starboard, so as to run on a course 
nearly parallel with the course of the steamer, but 
slightly converging towards the line the said steamer 
was pursuing; that on this latter course the sailboat 
was traveling in the same general direction and in 
advance of the steamer, and in such a position the 
steamer would have overtaken and passed her on 
the sailboat’s port side, at an ample distance to have 
avoided any possible chance of collision; that when 
the steamer had almost overtaken the sailboat, and 
the latter was some 100 feet off the starboard bow 
of the steamer, the course of the sailboat was sud¬ 
denly and without warning, and without any reason 
or excuse, turned to port, and so changed as to direct 
her course directly across the path of the steamer 



4t> 


and under her bows; that the officers and crew of the 
steamer perceived that a collision was impending, 
and signaled and shouted to warn the sailboat occu¬ 
pants of the danger, and at once stopped and reversed 
the engines of the steamer, and began to back her, 
and turned her aside to avoid the accident: that the 
steamer was under full control, but was a large and 
heavy vessel, and was running with the wind astern, 
so that, in spite of the efforts made as aforesaid, she 
continued to go forward after the engines were re¬ 
versed and the wheel turning backward, and struck 
the sailboat about 10 feet from the bow. It is averred 
that the said Jacobsen, in charge of the sailboat, was 
in an intoxicated condition, and utterly unfit to man¬ 
age the boat; that he could have avoided any acci¬ 
dent by not attempting to cross the bows of the 
steamer, or by promptly diverting the course of his 
boat when warned and signaled that a collision was 
impending. * # * 

A number of witnesses were called, and testified in 
the presence of the court as to the change of course of 
the sailboat, the action of the steamer thereafter, and 
as to the intoxicated condition of the libellant Jacob¬ 
sen.” 

At p. 70S, the court said: 

“The conduct of the sailboat, under these circum¬ 
stances, was not justified by any rule of navigation. 
On the contrary, it violated the rule which requires 
that where, by other rules of navigation, one of two 
vessels is to keep out of the way, the other shall keep 
her course and speed.” 

The court, therefore, reversed the decree of the lower 
court. This case is peculiarly analogous to the case at 
bar, and, in addition, shows that this experienced admir¬ 
alty court recognizes what Mr. Justice Gordon evidently 
could not believe, that there are times when navigators 
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of small boats, without excuse or reason, make negli¬ 
gent and foolish manoeuvers. 

In the case of The Princeton, 209 Fed. 199 (C. C. A. 2), 
there was a collision between the Steamer Princeton and 
the Steamer Glidden in the Detroit River, at which time 
the Princeton was overtaking and passing the Glidden. 
The District Court held the Princeton at fault, on the 
ground that some force emanating from the Princeton 
either sucked the bow of the Glidden in or forced the stern 
out, but this ruling was reversed by the Circuit Court of 
Appeals. At p. 200, the court said: 

“The crux of the case is the answer to the question, 
‘What caused the Glidden’s bow to sheer in towards 
the Princeton’s’? 

There are three possible answers: 

(1) That her navigator steered her so that her 
head would swing in. 

(2) That through individual eccentricity she 
swung herself in, contrary to the attempted guidance 
of her navigator. 

(3) That some force emanating from the Princeton 
either sucked the bow in or forced the stern out.” 

The Circuit Court of Appeals found that the second 
cause brought about the sheer, and not the third, as had 
been found by the District Court, and held that the Prince¬ 
ton was not liable. 

Under the facts in the case at bar the first cause would 
apply. 

In the case of Long Island It. Co. vs. Killian, 67 Fed. 
365, (C. C. A. 2), the Ferry boat Garden City was passing 
the tug Walker in the harbor of New York, and when 
abreast of the turn in the passing manoeuver the tug sud¬ 
denly took a sheer to port and collided with the ferry. 
On these facts the court held the tug solely at fault. At 
p. 367, the court said: 
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“There was ample room to enable the Garden City 
to pass the tug safely on her port side, no vessels 
were approaching to embarrass her in the effort to do 
so. and there was no conceivable reason why her mas¬ 
ter slfould attempt to direct the course of his vessel 
dangerously near to that of the tug. The sheer of 
the tug was observed, and, as soon as the master and 
wheelsman of the Garden City saw that there was 
danger of collision, they reversed her engines and 
starboarded her wheel.” 

At p. 308, the court said: 

“The master of the tug testifies that, just as the 
Garden City began to come abreast of the tug, her 
bow lapping the stern of the tug, she took a sheer of 
100 feet to starboard. Tiie wheelsman of the tug tes¬ 
tifies that the Garden City took a rank sheer, and 
came right for the tug. The testimony of these wit¬ 
nesses, although generally discredited, is of some 
value, as showing the best theory they can invent in 
exculpation of their own vessel.” * # * 

“The law does not impose upon an overtaking ves¬ 
sel the obligation of anticipating improper navigation 
on the part of the other vessel.” 

Here again, we have another experienced admiralty 
court recognizing what Mr. Justice Gordon could not, 
that at times navigators of small vessels make ma- 
noeuvers without any rational reason or excuse, but what 
is more important is that these cases clearly support the 
argument here made on behalf of the Potomac, and 
that is that she was without fault, and that the fault 
was that of the Sea Bird. 

In the case of Tug Belmar-The Campbell Stuart, re¬ 
ported in summary 1924 A. M. C. 11S5, it is said: 

“On March 13, 1923, about noon the Tug Belmar 
with a barge on her port side was in the North River 
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oil Pier 5S; slie was looking for a barge to pick up 
and after zig-zagging some time had stopped. The 
weather was hazy but the New Jersey shore was visi¬ 
ble. The Steamlighter Campbell & Stuart coming up 
behind the Belmar was passing to port of the Belmar, 
when, according to her witnesses, the Belmar sud¬ 
denly started ahead, starboarding her wheel, and her 
bow struck the Campbell & Stuart. The Belmar 
claimed that the Campbell had sheered across her 
bows. 

Held, on the evidence, that although the Campbell 
& Stuart was the burdened vessel, as long as both 
vessels were moving, she had allowed 100 feet which 
was ample room to pass the Belmar. The Belmar 
was at fault for suddenly starting towards the Camp¬ 
bell & Stuart without warning.” 

In the case of Larsen, et al., vs. Portland California 
S.S. Co., et al., 60 Fed. (2nd) 326, (C. C. A. 9), a limitation 
of liability proceeding by the owners of the Steamship 
Admiral Nulton to be relieved of liability for a collision 
between that vessel and the fishing vessel Orient in the 
Straits of Georgia, wherein claims were filed for death 
and injuries to certain of the seamen aboard the Orient, 
and on behalf of the owner of the Orient for her loss, 
the facts were somewhat similar to the case at bar, the 
Admiral Nulton being the overtaking vessel. At p. 327, 
the court said: 

‘‘The Admiral Nulton was a steel vessel 335 feet 6 
inches in length, beam 46 feet, gross tonnage 3,545, 
net tonnage 2,174, and was propelled by steam tur¬ 
bine and a single right-hand screw propeller. At full 
speed ahead the Admiral Nulton made 10 knots. The 
Orient, owned by Sedolph H. Rudd, her master, was 
a wooden fishing vessel twenty years old, length 62% 
feet, beam 18 feet; gross tonnage 57; net tonnage 48; 
operated by Diesel engines, average full speed ahead 
7% knots. 
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As a result of the collision the Orient was cut in 
two athwartships. This proceeding was brought by 
the owner of the Admiral Nulton, the Portland Cali¬ 
fornia Steamship Company, for limitation of her 
liability resulting from the collision. Claims were 
filed on behalf of the relatives and representatives 
of the deceased seamen, and on behalf of the owner 
of the Orient. The trial court found that the collision 
resulted solely from the negligence of the Orient in 
suddenly changing her course from one substantially 
parallel to that of the Admiral Xulton to one directly 
across the bow of the Admiral Nulton.” 

Here again we have a situation which according to Jus¬ 
tice Gordon's reasoning could not have occurred, but both 
the District Court and the Circuit Court of Appeals found 
that the Orient had changed her course and crossed over 
and into collision with the Admiral Nulton, and, there¬ 
fore, absolved the Admiral Nulton from liability, which, 
we submit, the District Court here should have done. 

See also: 

The Artemis , 39 Fed. (2nd) 553, (C. C. A. 2); 

The James IF. Folletfe , 68 Fed. (2nd) 827, 
(C. C. A. 2): 

ASSIGNMENTS OF ERROR. 

Assignments of Error Nos. 2 to 29 inclusive (R. 225- 
229) are covered in the above argument; Nos. 1 & 30 (R. 
224, 229) infra. 

THE DAMAGES AWARDED ARE UNJUSTIFIED 
AND GROSSLY EXCESSIVE. 

The continuing antagonistic attitude of the Court had 
its culmination in an award of nearly $4,000.00, “shock¬ 
ing to the conscience” of counsel, if not to the Court. 
The learned Judge found we regarded appellee’s in¬ 
juries as a “slight inconvenience”. This is hardly fair 
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although we of course sought to minimize a claim which 
was much “blown up”. Monroe’s endeavor to pad it by 
testifying, two years after the event, when he must have 
known the facts, that “The forehead bone, he believed, 
was broken in three or four places” (R. 80), was shown 
by their X-ray expert, Dr. McPeake to have been “merely 
a crack in the bone” of “approximately two inches”, 
“with no depression” (R. 82-3). Monroe further en¬ 
deavored to show a displacement of bone which the above 
testimony completely negatives (R. 80). He says his eye 
was “crushed” (R. 69). His doctor says “bloodshot” 
(R. 88). He attempted to pad his medical payments by 
testifying he had paid Dr. Borden more than $33.00 (R. 
75) when Dr. Borden testified his total bill was but $33.00 
(R. S8-9). There was also effort to include bills for 
troubles admittedly not due ito the event (R. 73-78). Ap¬ 
pellee was said to have been struck by the canopy top (R. 
18) and stunned (R. 42) as also to have been in a semi-con¬ 
scious condition, which wore off in several days (R. 87). 
In addition to the “mere crack”, his surgeon, Dr. Borden, 
testified that he had two black eyes and that the right 
eye was “bloodshot” (R. 88). In medical terminology 
such cracks are known as fractures. A fracture may be se¬ 
rious or may not be, and it is clear in this case it was not. 
It is particularly significant, too, Dr. Borden only dealt 
in a generalitv when he was asked if he considered Mon- 
roe’s condition serious, and did not specifically state that 
Monroe’s was a serious condition (R. 87). In fact, he 
only saw him at the hospital from July 13th to the 25th 
and “periodically” thereafter at his office up to Sep¬ 
tember 17tli (R. 87). A hospital interne finds some evi¬ 
dence of concussion but it is significant that Dr. Borden, 
his surgeon , when asked if he had diagnosed his condition 
as a concussion of the brain only said that he made a “pre¬ 
liminary” diagnosis of concussion, and though urged did 





not say that diagnosis was subsequently confirmed (E. 86- 
7); he adds that his eye condition had cleared up on Sep¬ 
tember 17th but how long before that he does not state (R. 
88). Monroe was in the hospital about twelve days, had 
practically no temperature (R. 84), condition on dis¬ 
charge “good” (R. S6), stayed at home for a week and 
returned to his work within 5 weeks of the event (R. 69), 
losing no pay, however (R. 72). All his other complaints 
'were subjective, admittedly not connected with the event, 
or wholly uncorroborated! When he gave such elabo¬ 
rate testimony as to alleged sinus, tonsil, teeth and eye 
troubles, ear infections, colds, headaches etc., it was in¬ 
dicated it would be followed up with testimony showing 
they were due to 'the event (R. 68-72, 77-8), but Dr. 
Burch, who attended him for all these ailments, counsel 
finally had to admit would not so testify, and he was 
therefore not called (R. 89). All of this testimony there¬ 
fore was merely atmospherical, since counsel presumably 
knew before the trial to what Dr. Burch would, or would 
not, testify. And it should be noticed here that 
Monroe did not go to him for these treatments until 
“Perhaps a year afterwards” (R. 89). It was actually 
15 months (R. 80). This testimony was, therefore, 
stricken from the record (R. 89). All his troubles at¬ 
tributable to the. event were manifestly cleared up at the 
latest when Dr. Borden saw him on September 17th. 

Summarizing, therefore, we find a “mere” 2 inch crack, 
with say a slight concussion, but no depression (displace¬ 
ment) of the bone, no cut on the head and indeed not even 
a skin abrasion, no scar and not one word of any perma¬ 
nent injury from anyone of the three doctors who testified 
(R. 80, 82-3). His monetary loss was $151.85 for medical 
and hospital bills, of which Harding paid $56.00 and which 
he still owes him (R. 73-76, S5). As the total award was 
$3,750.00 (R. 216,223) and as there was no loss of pay (R. 
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72), it means that he was awarded for pain and suffering 
$3,598.15, which was wholly unjustified on the record. 

In view* of the above, it is apparent the learned Judge 
below either included in his consideration the ailments 
he had specifically excluded as unsupported by medical 
proof, or else let his sympathies, buttressed by his an¬ 
tipathies, so affect him as to result in a grossly excessive 
award, which was distinctly punitive. 

CONCLUSION. 

What we have herein said, we submit, not only shows 
the improbability of the collision occurring as alleged by 
Appellee but its actual impossibility, and, therefore, we 
say it is indisputably clear that the Sea Bird did change 
her course by turning to port, crowding on our starboard 
to port passing course after agreeing to that passage by 
her signals; and that as a collision ensued though we, as 
the burdened vessel, did everything possible to avert it by 
going to port, as far as channel limitations would permit, 
and stopping, and going full astern, as soon as this un¬ 
expected action of the Sea Bird was clearly apparent, that 
the Sea Bird should be held solely liable for this collision, 
and the case reversed and remanded to the District Court 
with instructions to dismiss the libel with costs, or in the 
alternative, which alternative we insistently urge should 
not be reached, the amount awarded Appellee should be 
substantially reduced. 

Respectfully submitted, 

ARTHUR J. PHELAN, 
GEORGE FORBES, 

HENRY L. WORTCHE, 
Proctors for Appellant. 

(N. B. Emphasis ours throughout.) 

Dated at Baltimore, Md., September 23, 1938. 
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^Hntteti States Court of Appeals 

FOB THE DISTEICT OF COLUMBIA 


Potomac River Lines, Inc., Appellant, 

v. 

Thomas R. Monroe, Appellee. 


BRIEF FOR APPELLEE. 


The appellee filed his libel against the steamer Poto¬ 
mac and the appellant Potomac River Lines, Inc., her 
owner, to recover damages for personal injuries sus¬ 
tained by the libellant when the Potomac collided with 
the motor launch Seabird, upon which the libellant was 
a passenger and guest. No process was had upon the 
steamer. Judgment went for the libellant in the sum 
of $3750.00 against the owner of the Potomac, and it 
now appeals. 



2 


Appellant’s Brief. 

Before commencing our argument we feel obliged to 
take exception to the distortion of the evidence and 
facts by the appellant’s brief. 

Lacking a valid defense, the Potomac, in limine , re¬ 
sorted to sordid and besmirching insinuations upon the 
company aboard the Seabird. Continuing his efforts, 
begun in the trial court, “to create atmosphere” and 
thus to becloud the issue, counsel for the defendant in 
his brief would have this Court believe that the pas¬ 
sengers aboard the Seabird were on a “party”, using 
that word with its modern innuendo. 

To further his motive, counsel describes the Sea¬ 
bird’s group of young ladies as “rather scantily clad”, 
etc. (Brief p. S), but deliberately fails to tell the Court 
that only one of the three was so dressed, and that was 
because she had been knocked overboard by the colli¬ 
sion, and she kicked off her skirt, while in the water, to 
allow her to swim more easily. (R. 54) 

Contrary to counsel’s aspersons (Brief 8), the guests 
were not sitting around the navigator, but as counsel 
well knows, the navigator was at the wheel amidships, 
while his guests were in the stern, some seventeen or 
eighteen feet away. (R. 32, Brief 14) 

Again distorting, the brief (p. 8) says the group was 
“drinking beer, and probably some hard liquor”. This 
generality is a creature of counsel’s hope and imagina¬ 
tion, having no foundation in the record, and none is 
cited. 

Because he would not be misled by such unfounded 
accusations, the district judge is assailed. The failure 
of his own tactics has irritated counsel, and he now 
says the judge was obsessed with indignation. (Brief 
pp. 8, 9) The record vouches the court’s patience and 
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impartiality; not an exception was taken to his actions 
or rulings in the trial. 

“Reputable people” is the description given by the 
trial judge of the Seabird’s company, and he says 
“There is nothing to show that they misbehaved them¬ 
selves.” (R. 213) 

STATEMENT OF THE CASE. 

On the night of the 12th of July, 1936, between ten 
and eleven o’clock, the Seabird was proceeding up¬ 
stream on the Potomac River at a point between the 
Fort Washington light and the Riverview light, and 
the S. S. Potomac was then, too, travelling upstream 
some distance astern. The weather was fair, the night 
clear. (R. 32) 

When she reached a point directly astern of the Sea¬ 
bird and about 150 feet from her, the Potomac sounded 
two blasts on her whistle, indicating her desire to pass 
to the port of the Seabird. (R. 13, 53, 220) Upon 
hearing the signals from the Potomac, the master of 
the Seabird looked back, saw the Potomac directly 
astern of the Seabird, with both her sidelights visible to 
him, rapidly overtaking the Seabird. (R. 220, 13, 14, 
30) Immediately her master changed the course of 
the Seabird hard to starboard, at the same time blow¬ 
ing two blasts of his whistle, believing it was safer 
under the conditions then obtaining for the Potomac 
to pass to port of the Seabird, and for the Seabird to 
make way for her, if possible. (R. 220,14, 42) Within 
a few seconds after giving her signal, the stem of the 
Potomac passed the port quarter of the Seabird, in 
almost touching distance. (R. 220, 14, 45, 52, 59, 60, 
63, 64) At once the guard rail and overhang of the 
deck of the Potomac crashed into the wooden canopy 
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over the stern of the Seabird, at the port stern corner 
of her canopy, knocked the canopy forward, across the 
forward deck of the Seabird, and off the starboard side, 
knocked down her mast, (R. 220,16, 46, 29) and thereby 
crushed and otherwise injured the libellant, Thomas R. 
Monroe, a guest aboard the Seabird sitting on her for¬ 
ward deck. (R. 220, 18, 46) 

During the collision the Potomac continued forward 
rapidly, finally stopping at a point approximately 300 
yards upstream from the Seabird. (R. 220, 19, 46) 
The Potomac sent back a lifeboat which assisted in re¬ 
turning to the Seabird one of the passengers who had 
been knocked overboard in the collision, and carried the 
libellant to the Potomac, whence he -was carried to the 
hospital in Washington. (R. 220, 221, 17, 19, 48, 65) 

The Seabird was a motor launch having an over-all 
length of approximately 38 feet. (R. 218) At the time 
of the collision she was being navigated by James R. 
Harding, her owner, and aboard were eight guests, in¬ 
cluding the libellant. 

The Potomac is a paddle-'wheel steamer of 1400 gross 
tonnage, (R. 216) 327 feet long, (R. 93) and having a 
beam of 60 feet. (R. 218, 98) Owned and operated 
by the appellant Potomac River Lines, Inc., she was 
engaged on the night of the collision in running one of 
her usual excursions on the Potomac River, from Wash¬ 
ington to points in Maryland and Virginia. 

The Seabird was navigating “a little east of mid- 
channel”, (R. 219-98) burning all lights required by 
law. (R. 219, 9) The master of the Seabird had navi¬ 
gated similar boats for seven or eight years on the 
Potomac River and was a competent navigator. (R. 
219, 28) The libellant suffered serious injuries about 
the head, consisting of a fracture of the right frontal 
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bone extending into the sinus, concussion of the brain 
and a blow in the right eye and upon the right side of 
the face, rendering him semi-conscious and delirious 
for one or two days, requiring confinement in the hos¬ 
pital for ten or twelve days, and affecting his eyesight 
and general health for several months after discharge 
from the hospital. (R. 218, 219, 87, 88) 

Contentions of the Libellant. 

The libel laid fault to the Potomac in these particu¬ 
lars, inter alia: 

(a) That the Potomac was not keeping a proper 
lookout; (R. 3) 

(b) That the Potomac was violating the pilot rules 
for inland waters, specifically Rules VIII and IX, and 
Articles 23, 24 (33 USCA 203, 208, 209) requiring, in 
substance, that the overtaking vessel shall keep out of 
the way of the overtaken vessel. (R. 3) 

Because of such failure to keep a proper lookout and 
to observe the pilot rules, the libellant charged, the 
Potomac ran down the Seabird and injured the libel¬ 
lant. 

Defendant’s Contention. 

In her answer, her opening statement and her testi¬ 
mony, (R. 6, 92) the Potomac claims: that when the 
Seabird was 1000 feet forward and 200 feet starboard 
of the Potomac, the latter gave two blasts as a pass¬ 
ing signal; that the Seabird immediately answered 
assenting to the passage; that when the Potomac “had 
proceeded about 400 to 450 feet upstream * * * it 
was noticed that the motorboat Seabird # * • was 
turning rapidly to port, and closing in on the Potomac’s 
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starboard bow, at which time the engines of the Poto¬ 
mac were immediately stopped and reversed, but the 
Seabird continued to approach the Potomac * * * 

and her forward end or stem struck the right or star¬ 
board side of the Potomac a glancing blow about 20 or 
30 feet abaft her stem, and the Seabird’s left or port 
quarter then fell down, against a:;d under the Poto¬ 
mac’s guard”; (R. 6, 217, 108, 109) and that the libel¬ 
lant was injured in the collision. 

Findings of Fact. 

The court found that the Potomac had not kept out 
of the way, but had run down the Seabird, and found, 
specifically, that the Seabird had not closed in on the 
Potomac, that the collision had not occurred in the 
manner asserted by the defendant. The findings of 
fact and conclusions of law were duly made in accor¬ 
dance with Admiralty Rule 46%. (R- 218, 222) 

Conclusions of Law. 

The conclusions of law stated by the district court 
established that both the Seabird and the libellant were 
free from fault, that the Potomac was solely at fault 
for the collision; particularly, it had violated Rule 
VIII, as well as Articles 23 and 24; that the Potomac 
was the overtaking vessel, and had violated her duty to 
keep out of the way of the Seabird, or to slacken her 
speed, stop or reverse, upon approaching the Seabird; 
and that the action of the master of the Seabird, in as¬ 
senting to the passage and in turning to starboard, was 
what reasonably appeared to him to be the best move 
under the emergency created by the Potomac. (R. 221, 
222 ) 
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Judgment of Lower Court. 

Finding the Potomac solely at fault, the court al¬ 
lowed the libellant damages of $3,750.00, and entered 
judgment against the Potomac River Lines, Inc. for 
that amount. (R. 223) 
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POINTS OF ARGUMENT. 

The appellant presents thirty-one assignments of 
error, but we believe that the case may be fully argued 
upon the following points: 

I. The judgment of the lower court that the Potomac 

was guilty of negligence, solely and proxi- 
mately causing the injuries to the libellant, is 
supported by the findings made by the lower 
court. 

II. The iindings of the lower court are sustained by 

the evidence. 

DEFENDANT HAD BURDEN OF PROOF. 

Before commencing the argument we direct atten¬ 
tion to the obligation of the defendant in respect to 
the proof. 

By concessum the Potomac was the overtaking ves¬ 
sel. (R. 22) Thereupon the burden shifted to the de¬ 
fendant to prove why a safe passage was not accom¬ 
plished. The libellant was then relieved of carrying 
the burden of establishing negligence. 

Indeed, not only is the libellant relieved of such bur¬ 
den, but the law presumes that the collision was due to 
the fault of the overtaking vessel, and the latter can be 
exonerated of this presumption, only upon clear proof 
that the collision was unavoidable or due to the fault of 
the overtaken vessel. 

Moreover, reasonable doubt as to the proper naviga¬ 
tion of the overtaken vessel should be resolved in her 
favor. 
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The Authorities. 

These propositions are doctrine of long standing. 

Simpson v. Spreckels (D. C. Cal. 1882) 13 F. 93, 
held, according to the accurate syllabus, that: 

“A vessel overtaking another is required to keep 
out of the way of that vessel, and steps to avoid 
collision must be taken in season, and the burden 
of proof, in case of accident, is on the overtaking 
vessel to show diligence on her part and negligence 
on the part of the other vessel.’’ 

In The Atlantis (C. C. A.-6) 119 F. 568, Judge Day 
quotes Spencer on Collisions to the proposition, that 
the burden of proof rests upon the overtaking vessel 
“to show not only the prudence of her own conduct, but 
also the negligence of the other, where negligence is 
charged; and failing to do this, she must be held ac¬ 
countable for the result.” 

To the same effect is The Sif (D. C. Pa.) 181 F. 412. 

The facts of The Cedarhurst (C. C. A.-2) 42 F. (2d) 
139, cert. den. 282 U. S. 868, are strikingly similar to 
the case in argument. There Judge Augustus Hand 
applies this principle, that the overtaken vessel as¬ 
sumes no responsibility for the passing, and upon facts 
identical with ours, reverses the lower court and gives 
judgment for the overtaken vessel. 

In The Reliance (C. C. A.-2) 25 F. (2d) 625, Judge 
Manton, in the course of the opinion, stated: 

“It may also be said that if here be any reason¬ 
able doubt as to the proper navigation of the Reli¬ 
ance (the overtaken vessel) it should be resolved 
in her favor. 

“It was the duty of the Socony as an overtak¬ 
ing vessel to keep out of the way of the Reliance.” 

Vide: 24 R. C. L. 1277. 
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ARGUMENT. 

I. THE FINDINGS JUSTIFY THE JUDGMENT. 

The judgment of the district court is amply sustained 
by its findings of fact and conclusions of law, both of 
which clearly fix the negligence of the Potomac as the 
exclusive and primary cause of the collision. The evi¬ 
dence was sharply conflicting, but every material con¬ 
flict was resolved for the libellant, with the result that 
the allegations of the respondent’s answer are wholly 
destroyed, while the averments of the libel are fully 
proved. 

Decisive Findings. 

That the Potomac was grossly negligent is disclosed 
by the findings, in these critical points: 

The Potomac was the overtaking vessel, and yet on 
a clear night with all lights showing on the Seabird, 
she did not keep out of the way of the Seabird, and not 
until she was within 150 feet, and directly astern, of 
the Seabird, did the Potomac signal her intention to 
pass, or otherwise indicate her dangerous proximity 
to the Seabird. (R. 219, 220) 

The Potomac made no effort to stop, slacken her 
speed, or reverse, as shown by her failure to stop until 
she was 300 yards above the Seabird (R. 19, 46, 154), 
although her master testified that under the existing 
speed and other conditions he could stop his boat in the 
distance of her length . (R. 101, 109) 

The Potomac passed so close she was within almost 
touching distance of the Seabird. (R. 220) 

At the time of the collision both boats were approxi¬ 
mately in the middle of a channel 700 feet wide, so that 
the Potomac had ample room to pass the Seabird. 
(R. 219) 
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The guard rail of the Potomac struck and crushed 
the Seabird. (R. 220) 

Findings Disproving Respondent’s Contentions. 

The district court in its findings expressly rejected 
the respondent’s contention that the Seabird had cut 
into the bow of the Potomac. (R. 221) Aside from 
this specific finding, any such claim is foreclosed by the 
other finding that no damage was done to the bow of 
the Seabird, no scar or mark could be found on the hull 
of the Potomac, but the only mark on the Potomac was 
on the guard rail, and the guard rail was too high to 
be struck by the bow of the Seabird. (R. 221,15, 29) 

If, as contended by the defendant, the Potomac sig¬ 
nalled to pass when she was 1000 feet astern, and 200 
feet to port, of the Seabird, and that, after the Potomac 
had proceeded 500 feet, she reversed her engines to 
stop, because the Seabird was converging on her, then 
the two boats would never have collided, for the reason 
that the Potomac, according to her master, could stop 
in her length (327 feet), and therefore would have 
travelled 800 or 900 feet. (R. 101, 109) Remember 
that for the first 500 feet, after the signals, the Seabird 
too was moving forward, so that after the Potomac 
had proceeded 500 feet, the Seabird was more than 500 
feet from her. 

The impossibility of the occurrence of the collision, 
in the manner alleged by the defendant, is even more 
obvious upon our later analysis of the evidence. (post 

p. 20) 

The answer and testimony for the defendant insin¬ 
uated intoxication and improper conduct to the occu¬ 
pants of the Seabird. Disastrous failure came to such 
an attempt, but it disclosed an open bar dispensing 
beer publicly on the Potomac. (R. 221, 165, 203) 
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Alleged Variance Between Findings and Opinion. 

The appellant, by its assignments of error and in its 
argument, would have the court believe that inconsis¬ 
tencies exist between the opinion rendered by the court 
and the findings of fact. No formal opinion was writ¬ 
ten, but at the conclusion of the evidence, an extempo¬ 
raneous statement was made by the judge. Essen¬ 
tially it is not in conflict with the findings, but is an 
express decision of the negligence of the Potomac : 

“I think that this big ship ran into this little one 
and not that the little one turned around and ran 
into it.” (R. 216) 

The special findings of fact and conclusions of law 
were made by the court, after it had asked both sides 
to submit proposed statements, and after tho proposed 
statement of each party had been submitted to the 
other. That the libellant had prepared the findings 
does not alter their efficacy, when they are subsequently 
adopted by the court, as this is counsel’s duty. Esso, 
Inc. v. Standard Oil Co. (C. C. A. 8), 98 F. (2d) 1, 5. 
That the trial judge altered them, conclusively shows 
his care and attention in his consideration of them, 
although the appellant argues that these changes dis¬ 
play inconsistency. 

However, reference cannot be made to the opinion 
to control or modify the findings. If there is any am¬ 
biguity, or even conflict, the findings must prevail. 

The Authorities. 

In U. S. v. Shoshone Tribe of Indians (1938), 82 L. 
ed. 763, 765, Justice Butler giving the opinion of the 
court said: 
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“The findings are unambiguous; there is no 
room for construction. The opinion of the Court 
of Claims may not be referred to for the purpose 
of eking out, controlling or modifying the scope of 
the findings.” 

Simi'arly, American Propeller Co. v. U. S., 300 U. S. 
475, 81 L. ed. 751, held that: 

“While the Supreme Court is not at liberty to 
refer to the opinion of the trial court for the pur¬ 
pose of eking out, controlling or modifying the 
scope of the findings, it may do so in order to 
clarify the meaning of a finding otherwise in 
doubt.” 

This doctrine is not limited to appeals from the 
court of claims, but is the law generally on appeals. 
Thus in Leverett Saltonstall, etc. v. Joseph Birtwell, 
150 U. S. 418, 37 L. ed. 1128, the Court held that resort 
could not be had to the opinion for the purpose of help¬ 
ing the sufficiency of the findings. 

The opinion, assigning reasons for the conclusions 
of the court, cannot be treated as a special finding, and 
consequently cannot be considered as conflicting with 
a special finding. British Queen Mining Co. of Colo¬ 
rado v. Baker Silver Mining Company, 139 U. S. 222, 
35 L. ed. 147. 

Emergency Action of the Master of the Seabird. 

Counsel for the defendant lay great stress upon the 
action of the Seabird in assenting to the passage by 
the Potomac. The defendant contends that the Sea¬ 
bird’s master should not have assented. Moreover, 
the defendant asserts that in turning to starboard in¬ 
stead of maintaining her course, the Seabird also vio¬ 
lated rules of navigation. 
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In the abstract the rules of conduct urged by the de¬ 
fendant are accurate; an overtaken vessel should keep 
its course and should not assent to the passage unless 
it believes a safe passage can be made. However, rules 
of navigation are not applicable when the vessels are 
so near that a collision is inescapable. Where one 
vessel unlawfully approaches another vessel so closely 
as to make a collision inevitable, the violation by the 
approached vessel of the rules of navigation is not 
negligence. The approaching vessel thereby creates 
an emergency, and the action of the master of the ap¬ 
proached vessel in such an emergency will not bar his 
right of recovery for the collision against the other 
vessel. 

In the instant case, note that neither action of the 
Seabird could have in any way contributed to the col¬ 
lision. A vessel, enormous to the Seabird, was bear¬ 
ing down upon her in the darkness, within 150 feet be¬ 
fore giving any signal, at a speed overtaking the Sea¬ 
bird. Under such circumstances, the maintenance of 
her course by the Seabird would have meant certain 
disaster. Turning to starboard was the only hope of 
escape. (R. 14, 42) To argue that the pilot rules for¬ 
bid such a change of course is cavil. 

The Seabird assented to the passing, upon the judg¬ 
ment of her master, in an emergency, as the best means 
of minimizing the danger created by the Potomac. The 
lower court found, in fact and in law, that the Sea¬ 
bird’s master was acting under stress of an emergency, 
and when he assented to the passing and turned to 
starboard, he did what reasonably appeared to him to 
be best to avoid the collision. 
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The Authorities. 

This point has been the subject of consideration by 
the courts from an early time. 

Thus in N. Y. Steamship Co. v. Rumball, 21 How. 
372, 16 L. ed. 144, the defendant steamship contended 
that the collision was due to the action of the over¬ 
taken vessel in changing her course after receiving 
the passing signals. The case presented an emer¬ 
gency situation, and the law of the case was stated by 
Justice Clifford as follows: 

‘‘An error committed by those in charge of a 
vessel under such circumstances, if the vessel was 
otherwise without fault, would not impair her 
right to recover damages occasioned by the col¬ 
lision, for the plain reason that those who pro¬ 
duced the peril and put the vessel in that situation 
would be chargeable with the error, and must an¬ 
swer for the consequences.” 

“They (rules of navigation) do not apply to a 
vessel required to keep her course after the ap¬ 
proach is so near that the collision is inevitable. 
* * * >» 


Justice Davis, giving the opinion in The Carroll, 
8 Wall. 302, 19 L. ed. 392, passed upon the same prin¬ 
ciple, as follows: 

‘‘The steamer is, therefore, to blame, for suf¬ 
fering this peril to occur; for if it be conceded 
that the schooner was wrong in starboarding her 
helm, this cannot affect her right to recover, as 
she was in other respects without fault, because 
the steamer having the right of way put her in 
this predicament, and must answer for the conse¬ 
quences.” 
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Again, The Atlantis (C. C. A.-6), 119 Fed. 568, 572, 
is authority for this statement: 

“He (the master) was in extremis, placed there 
by the wrongful act of the Owen in unduly crowd¬ 
ing upon the course of the Atlantis. Under such 
circumstances, a master may be excused if he does 
not maneuver with perfect skill, or even if he acts 
mistakenly under such pressure, or omits to do all 
that ought to be done.” 

Contributory Negligence of Seabird No Defense. 

It should be remembered that the libellant in this 
case was a passenger on the Seabird. Assuming the 
Seabird contributorily negligent, its negligence could 
not be imputed to the libellant. 

No attempt is made by the defendant to show negli¬ 
gence on the part of the libellant. 

Assuming that the Seabird was negligent, in the re¬ 
spects alleged by the defendant, it is apparent that 
such negligence did not cause the collision. At best, 
such negligence occurred after the Potomac had 
created the danger. In other words, this assumed neg¬ 
ligence of the Seabird was contributory only, not causal. 
Contributory negligence of the Seabird does not bar 
the libellant. The court found the libellant free from 
fault. 

We think that the doctrine laid down in The M. J. 
Rudolph , (C. C. A. 2) 292 F. 740, 743, is controlling 
here: 


“The fault of the Rudolph is so grave and so 
fully accounts for the collision that the court 
should not be astute to find fault with the naviga¬ 
tion of the Roche; and we think the case is one in 
which we should unhesitatingly apply the rule 
laid down in The City of New York, 147 U. S. 72, 
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85, 13 Sup. Ct. 211, 37 L. Ed. 84, in The Ludvig 
Holberg, 157 U. S. 60, 71,15 Sup. Ct. 477, 39 L. Ed. 
620, and in The Umbria, 166 U. S. 404, 409, 17 
Sup. Ct. 610, 41 L. Ed. 1053, that where the fault 
of one vessel is gross, any doubts regarding the 
management of the other vessel, or the contribu¬ 
tion of her faults, if any, to the collision, shoidd be 
resolved in her favor/* 

WEIGHT TO BE GIVEN FINDINGS. 

While an admiralty appeal is heard de novo, still a 
strong presumption of correctness is accorded the find¬ 
ings of the lower court. In the present case the find¬ 
ings should be given a conclusive presumption of cor¬ 
rectness, because they were made by the trial judge 
after seeing and hearing all of the witnesses who testi¬ 
fied in the case. All of the testimony was taken in open 
court, none by depositions, before an experienced trial 
judge. 

The Authorities. 

The Ellenville (C. C. A. 4) 40 Fed. (2d) 47, held that 
“the trial judge’s conclusion from oral evidence pro¬ 
duced in an admiralty proceeding should be accepted 
on appeal, unless clearly wrong.” 

The Cedarhurst (C. C. A. 2) 42 F. (2d) 139, cert. den. 
282 U. S. 868, embodies this statement: “Testimony 
of eye-witnesses to collision between vessels, when sup¬ 
porting conclusions of experienced trial judge, will not 
ordinarily be reviewed”. 

The William A. Paine (C. C. A. 6) 39 F. (2d) 586: 
“The findings of a district judge under conflicting evi¬ 
dence in admiralty will be accepted, unless clearly 
against the weight of the evidence”. 

The Vinemoor (C. C. A. 9) 75 F. (2d) 28: “Al¬ 
though an admiralty case is tried de novo on appeal, 
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the trial judge’s findings on conflicting evidence are 
conclusive unless clearly against the weight of the evi¬ 
dence ’ 

The Circuit Court of Appeals for the Fourth Circuit 
again passed upon this question in Norfolk Tidewater 
Terminals v. Wood Towing Corporation, 94 F. (2d) 
1G4, holding: “A trial court’s findings in admiralty will 
not be disturbed in the absence of manifest error”. 

The same court also held in The Calvert . 51 F. (2d) 
494, that “on appeal in admiralty, the trial court’s 
findings based on conflicting evidence will not be dis¬ 
turbed, unless clearly without support in the testi¬ 
mony ’ 

Our examination fails to disclose anv difference 
among the circuits in the decisions on this proposition. 
Emphasizing the extra weight to be given the findings 
when the testimony is taken ore trims. The Ernest II. 
Megrr. S4 F. (2d) 490, cert. den. 299 V. K. GOO, held: 
“In trials dr novo on admiralty appeals, differing from 
law appeals, the finding of the trial court creates a re¬ 
buttable presumption of its correctness, one of the 
factors in determining the weight of the presumption 
being the amount of pertinent testimony given viva 
voce in the trial below”. 

We repeat, the rut ire testimony in the present case 
was taken before the presiding judge. 


II. THE FINDINGS OF THE LOWER COURT ARE SUS¬ 
TAINED BY THE EVIDENCE. 

Although the findings should undoubtedly be ac¬ 
cepted as conclusive in this case, still an examination 
of the evidence will further confirm the trial judge 
throughout the case. 
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1. The defendant conceded that the Potomac was the 
overtaking vessel. (R. 22) 

2. That the Potomac did not signal until she was 
directly astern of the Seabird, and within 150 feet, is 
testified by the master of the Seabird, (R. 13) and by 
Richard II. Kernper, (R. 60) Leona Chisholm, (R. 53) 
Stanleigh Swan, (R. 63) and Arthur M. Rector, (R. 45) 
guests and passengers. All of these persons were eye¬ 
witnesses. They testified without evasion or equivoca¬ 
tion. That the Potomac did not keep out of the way 
of the Seabird, but attempted to pass within touching 
distance of the Seabird, is also vouched by these wit¬ 
nesses. 

All of these witnesses deny that the Seabird con¬ 
verged upon the Potomac, as suggested by the defen¬ 
dant. 

Their testimony was not impeached. 

Defendant’s witness Lorleberg (R. 132) gave the 
position of the Potomac at the time of the exchange of 
signals, as 200 feet astern of the Seabird, but 200 feet 
to port. (R. 135) 

Failure of Defendant to Sustain Allegations of Answer 

as to Collision. 

The contention of the defendant, its master, its wit¬ 
nesses and answer, as to the collision, is the same that 
was made by the master in his report (R. 216) on July 
13,1936 to the United States Local Inspectors of Steam 
Vessels, reading as follows: 

“On July 12, 1936 the Steamer Potomac of 1415 
gross tons while proceeding up the Potomac River 
at 11:00 P. M. and opposite Fort Washington, Md. 
blew two whistles to pass a Launch that was going 
in the same direction. At time of giving the pass- 
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ing signal, the Launch was approximately 1000 
feet ahead and 200 feet to Starboard of the Poto¬ 
mac. The two whistles blown by the Potomac 
were promptly answered by the Launch and the 
Potomac proceeded to pass the Launch on her 
Port side. 

“After going about one and one-half length of 
the Potomac it was noted the Launch was closing 
in on the Starboard side of the Potomac. The 
Potomac was immediately stopped and the engine 
reversed. The Launch continued to come toward 
the Potomac when she truck that vessel on the 
Starboard side about 20 feet from the Bow and 
was caught under the guard near the forward gang¬ 
way forward of the paddle wheel where at which 
time and point the back water of the paddle wheel 
(due to engine backing) threw the Launch clear 
of the guard.” 

The impossibility of the situation described by the 
master, in his report and in his testimony, becomes ob¬ 
vious upon analysis. 

The Potomac was 327 feet in length. Both vessels 
were proceeding upstream, the Potomac at a faster rate 
than the Seabird. If the Seabird was 1000 feet ahead 
and 200 feet to starboard of the Potomac, and if, after 
the Potomac had gone about one and one-half lengths, 
or 500 feet, the launch commenced to close in on the 
Potomac, and the Potomac was then placed in reverse 
and stopped (the Potomac being able to stop within the 
distance of its length), it is evident that the Potomac 
would have stopped within approximately 800 feet of 
the point where she had first given her passing signals, 
which would mean that she would never have reached 
the point where the Seabird was situated when sig¬ 
naled. 



This would be the situation if the Seabird had 
stopped upon hearing the signals, but it must be re¬ 
membered that, even according to the defendant’s con¬ 
tention, the Seabird was continuing its upstream 
course, without change, during the time that the Poto¬ 
mac was proceeding the one and one-half lengths, 
which she alleges she travelled, before the Seabird 
commenced to converge. This continued progress of 
the Seabird would mean further distance between her 
and the point where the Potomac would have stopped, 
if her engines had been reversed at the point stated by 
her master. 

That the Potomac would never have reached the Sea¬ 
bird, under the theory of the collision advanced by the 
defendant, is equally true if the Seabird had cut, to 
port at an angle of 90 degrees, across the bow of the 
Potomac, upon hearing the passing signals. Empha¬ 
tic of this result is the testimony for the Potomac that 
her speed was only slightly more than the speed of 
the Seabird. (R. 103, 104) 

To sustain the defendant’s theory of the collision it 
offered the testimony of the master, the pilot Grover C. 
Purcell, (R. 155) and several other members of the 
crew, all of whom testified, literatim and verbatim, 
with the master and his report. Indeed, the quarter¬ 
master testified that he saw the stem of the Seabird 
strike the starboard side of the Potomac, although he 
was in the pilothouse of the Potomac, and neither the 
guardrail nor the hull of the Potomac could have been 
visible to him! (R. 184-186) The bias of the testi¬ 
mony of the crew of a ship is judicially recognized. 
The Ernest II. Meyer , 84 F. (2d) 496, 501. 

The passenger witnesses, offered by the defendant 
to show the converging of the Seabird upon the Poto- 
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mac, were passengers on the deck of the Potomac. The 
testimony of passengers on a larger boat, to show that 
a smaller boat had converged, is of little or no value, 
because the passengers cannot determine whether it 
is their boat, or the other boat, which is turning. When 
the maneuver occurs at night and the observer can be 
guided only by the lights of the other vessel, such de¬ 
termination is even more difficult. Judge Augustus N. 
Hand took judicial notice of this difficulty, and gave 
little credibility to such testimony , in The Cedarhurst, 
42 F. (2d) 139, 140, saying: 

“How any person, least of all a passenger, pre¬ 
sumptively unfamiliar with affairs, could deter¬ 
mine that a colliding vessel had changed her 
course when he did not know that the vessel he was 
on changed hers is hard to see. * * * It is usual, 
if not inevitable, for one who does not notice the 
course of his own vessel to say that a vessel with 
which she collided steered into her. * * *” 

Defendant’s witness, Wynn Epler, testified (R. 145) 
that the Seabird kept her course until overtaken by 
the Potomac, at which time the Seabird was 200 feet 
to the starboard of the Potomac. (R. 146) By his 
statement that the courses were maintained until the 
Potomac overtook the Seabird, he said he meant, until 
the bows of the Potomac and of the Seabird were ap¬ 
proximately abreast. (R. 47, 150) Therefore, ac¬ 
cording to this witness, the two vessels were 200 feet 
apart, with their bows abreast, and, in this position, 
the Seabird veered sharply to port and struck the Po¬ 
tomac 20 or 25 feet aft of the Potomac’s stem—an ob¬ 
viously incredible statement, it being impossible for 
the Seabird to travel 200 feet while the Potomac, a 
faster vessel, was travelling only 20 or 25 feet. This 
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is the same Epler so frequently quoted by the appel¬ 
lant. 

For the defendant also, Richard William Lorleberg 
testified that upon hearing the passing signals he went 
immediately out of the saloon to the starboard side of 
the deck, and saw the Seabird 200 or 300 feet off the 
starboard. (R. 133, 134, 135) Then he says that the 
two vessels were “running almost parallel” and 
“about 10 to 15 feet” apart, when the Seabird turned 
into the Potomac. (R. 133) Later he changed his tes¬ 
timony in reference to the distances. (R. 135, 136) 

3. That the Seabird did not run her bow into the 
side of the Potomac is demonstrated by the fact that 
there was no injury to the stem of the Seabird. (R. 
15) The defendant had the Seabird surveyed but of¬ 
fered no testimony to show that the bow of the Sea¬ 
bird was injured. (R. 29) 

Moreover, no mark or other indication of injury ap¬ 
peared on the hull of the Potomac. The only point of 
injury on the Potomac was on the guardrail, where it 
collided with the stern canopy of the Seabird. The 
guardrail was too high to be touched by the bow of 
the Seabird. (R. 15, 29) 

4. That the Potomac had not reversed her engines, 
and was not stopped at the time of the collision, is 
conclusively shown by the fact that the Potomac did 
not come to a stop until she was 300 yards beyond the 
Seabird, although her master could have stopped her 
within her length. (R. 19, 46, 154) 

Her position after the collision thoroughly discred¬ 
its the Potomac’s defense that the Seabird, after strik¬ 
ing the Potomac, was caught under the guardrail and 
“the back water of the paddle wheel (due to the en¬ 
gine backing) threw the launch clear of the guard”. 
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The paddle wheels of the Potomac were not reversed 
until after she passed the Seabird. (R. 47, 53, 54) 

5. By his own testimony the Potomac’s master dis¬ 
credited the contention of himself and the defendant, 
that the Potomac was 200 feet to port of the Seabird, 
when the former gave its passing 1 signals. After 
blowing the signal blasts he directed his helmsman to 
“give that man all you can,” meaning to turn the Po¬ 
tomac to port. (R. 92) If the Potomac was then 200 
feet to port of the Seabird, and had half of the chan¬ 
nel, i. ('. 350 feet, in which to pass, why should the Po¬ 
tomac need to go further to port? It must be recalled 
that, when this order was given to the helmsman, the 
passing signals had just been sounded, and the Sea¬ 
bird had not commenced its alleged converging course. 
(R. 92, 116) Undoubtedly, the Potomac was directly 
astern, not 200 feet to port, of the Seabird, when the 
blasts were blown; otherwise no occasion required the 
porting of the Potomac. 

6. In its answer the defendant alleged: “6. The 
Seabird’s company of young people, and their enter¬ 
tainment, was not conducive to safe navigation.” 

(R. 7) 

Xo support of any sort was given this allegation by 
the defendant. Phillip I\. Clark, of the Harbor Police, 
testified (R. 137-140) for the appellant that someone 
dressed in a white suit came to his station, mentioned 
a boat collision on the night of July 12, and appeared 
to be intoxicated. He sought to establish that the man 
was Harding, the master of the Seabird. lie could not 
malic the identification; and he made no arrest, al¬ 
though he was sure of the intoxication and misconduct. 
His testimony was not impressive. Harding telephoned 
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from the Harbor Police precinct but the man Clark 
saw did not telephone. (R. 21, 137-142) Wills, presi¬ 
dent of the appellant company, says the telephone call 
came from the Harbor Police precinct. (R. 202) A 
white suit in July is not a strong; identification. Some 
of the 500 or 600 on board the Potomac, who were also 
in the collision, might have worn white suits, gone 
into the toilet of the Harbor Police precinct, and told 
about the collision. 

We ask the Court to read Clark's testimony (R. 137- 
140), and see how it contrasts with the interpretation 
placed on it by the appellant. (Brief 19) 

Finally, Clark said, as to Harding, “I couldn’t say 
this was the man in white clothes’. (R. 138) 

The collision occured between 10:45 and 11 o’clock 
P. M., July 12th. (R. 9, 56) Clark saw the man at 
12:30 A. M., July 13th—an hour and a half after the 
collision. During this time Harding had dived over¬ 
board, assisted in the rescue, had remained in the 
water 15 or 20 minutes (R. 26), brought the boat to 
Alexandria, and had driven a car to Washington. Un¬ 
der these circumstances his alleged condition at 12:30 
A. M. would have no weight in ascertaining his con¬ 
dition at the time of the collision. 

James A Cunningham was likewise called to testify 
as to Harding’s condition. (R. 174) As to a smell of 
alcohol in the hospital emergency room, he said, “I 
cannot trace it to him (Harding)”. (R. 176) 

B. B. Wills, owner of the defendant company, stated 
that he formerly had considerable experience with in¬ 
toxicated people while a deputy sheriff in Maryland. 
This experience, he said, led him to the conclusion that 
Mr. Harding had the appearance of a person recently 
drunk (R. 202, 208), but he could smell no alcohol upon 



him. (R. 20S) He saw Harding, not at the scene of 
tiio collision, hut in the hospital. The symptoms, he 
said, of Mr. Harding’s condition were a red face and 
much ta'king. (R. 208, 209) The circumstances caus¬ 
ing his presence in the hospital would seem to he >uf- 
(icient to account for these symptoms about Harding. 

The defendant produced no direct testimony to su> 
lain this allegation of the answer. That he was not 
intoxicated to any extent whatsoever is categorically 
asserted by the libellant’s witnesses. ( R. 50, 55, 25) 
Against deckhand Moore’s strained story that at night, 
with no lights, he could see, from the lifeboat, a 
whiskey bottle lying in the cockpit of tlie Seabird, we 
have the statements of Kemper ( R. 01), Rector ( R. 47). 
and Miss Chisholm (R. 55), that no whiskey was on 
hoard and no one was drinking whiskey. 

The lower court was plainly right in finding that 
ilarding “was not under the influence of any intoxi¬ 
cant, but was entirely competent to navigate his boat, 
* and that there is no support for tin* allegation 
in the respondent's answer that the Seabird’s company 
of young people and their entertainment was not con¬ 
ducive to safe navigation". (R. 219) 

7. Obviously, the appellant endeavors to confuse the 
Court when he argues that the master of the Seabird 
hold no license (Brief 14), when appellant's counsel is 
aware that no license was required of him. ( R. 21) 

For the same purpose is counsel's comparison of the 
numbers in the crew of each boat (Brief 14). empha¬ 
sizing that the Seabird had a crew of one. He doc.- 
not show to the Court that the Seabird was nothing 
more than an automobile to operate. 

8. Indeed amusing is counsel’s insistence that the 
master and the occupants should have kept a lookout 
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astern for the Potomac, that tliev could have heard 
“the swish of her paddles”, and that he should have 
been attracted by her lights. (Brief 15) 

It was solely the Potomac’s duty to make her pres¬ 
ence known beyond all doubt, as counsel is fully aware. 


was held in The Greijstnue Castle, 199 F. 


**An overtaken vessel is under no duty to keep 
a lookout aft to prevent being run down by the 
overtaking vessel, but has a right to act on the 
presumption that the latter will keep out of her 
way.” 

Improbabilities. 


For more than six pages of appellant 's brief (34-40) 
we arc told of tin* improbabilities attaching to our as¬ 
sertion. and the court’s finding, that tin* Potomac ran 
down the Seabird. 

It might be well to consider that it is highly improb¬ 
able that tin* master of the Seabird planned suicide 
lor himself, and homicide for his guests, by deliber¬ 
ately heading his launch into the side of a moving 
steamship, a hundred times the size of the launch, ex¬ 
posing her company to the enormous side paddle-wheel 
of the steamship. 

.Judge Hand stated identical facts, and dealt with 
similar improbabilities, in The Cedarhurst, 42 F. (2d) 
139, supra, as follows: 


P. 140: 

“The Trojan when not more than a quarter of 
a mile from the Cedarhurst blew a passing signal 
of one whistle, and the latter answered it by a 


like signal. 


The witnesses for the Trojan said the 


vesse's were at this time on parallel courses spaced 


about 275 foot apart, and that they continued on 
these courses until the Trojan overlapped the 
Cedarhurst on her starboard side, whereupon the 
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Cedarhurst suddenly sheered toward the Trojan 
and the two vessels collided. The witnesses for 
the Cedarhurst, on the other hand, said that, after 
passing signals were exchanged, the Trojan in at¬ 
tempting to go by the Cedarhurst crowded too 
close on her and finally sheered into her. Each 
vessel claimed that she was running on a steady 
course and that the other vessel sheered into her.” 

P. 141: 

“But the claim that a vessel running on a course 
parallel with that of another, and spaced 275 feet 
from the course of the latter, suddenly sheered 
into her, requires weightier proof than we find in 
this case.” 

P. 141: 

“It is much more reasonable to suppose that the 
vessels collided because they were on converging 
courses than that the Cedarhurst, without any as¬ 
signable cause, suddenly sheered into the Trojan.” 

Witnesses. 

Appellant’s brief chides our failure to introduce as 
witnesses the remaining guests aboard the Seabird. 
Their testimonv would have been onlv cumulative. 
But, while we are on the subject, why did not the Po¬ 
tomac offer more than three of her passengers as wit¬ 
nesses, when there were 600 aboard.' (R. 100) 

Attack on the District Judge. 

Remarkable indeed is the “reasoning” of counsel 
in his brief under the title “Reasons for the Adverse 
Decision”, (p. 7) Rarely have we witnessed a prod¬ 
uct so purely imaginary. Inveighing against the dis¬ 
trict judge, because of his adverse decision, counsel 




conjectures “reasons’’ having no predicate in fact or 
in judgment. 

Because the judge felt that models, so utterly dis¬ 
proportionate in size as to be of no illustrative value, 
would not help him, the appellant charges that he was 
inexperienced. (Brief 9, 10) 

Counsel charges indignation on the part of the pre¬ 
siding judge. If the justice had such feeling it was 
not apparent, but no one with any sensibilities could 
observe the utter failure of the appellant to sustain 
its slurring accusations without engendering within a 
feeling of contempt. However, the district judge 
wholly suppressed any such opinion as may have been 
developed in his mind. 

The trial court exhibited a patience that completely 
annihilates any ground for assertion of prejudice. He 
is accused of “arbitrary and unjust rulings and inter¬ 
ruption, and a cross-examination of respondent’s wit¬ 
nesses so rigorous that it angered some and so dis¬ 
concerted and frightened others”. (Brief 9) The 
stenographic transcript of the proceedings will not 
disclose any such demeanor. Throughout the three 
days of trial, he maintained a consistently impartial 
and dignified attitude, interrogating only where he 
sought clarification of the testimony. 

If his rulings were “arbitrary and unjust”, excep¬ 
tions would logically be found. None appear through¬ 
out the course of the trial. 

We are told that the justice below was not familiar 
with admiralty. Here we wish to observe that the case 
was almost entirely factual. No abstruse admiralty 
questions were involved. The sole issue was the as¬ 
certainment of fault causing the collision. With the 
exception of the nomenclature and terms the case was 
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quite similar to an automobile collision. If it was the 
first admiralty case ever heard by this judge, we still 
feel that admiralty learning is not exclusively oppos¬ 
ing counsel’s. 


CONCLUSION. 

The testimony of the witnesses for the libellant and 
for the defendant conflicted throughout. The trial judge 
had an opportunity to observe the witnesses upon the 
stand, to see their demeanor, their way of testifying, 
and to judge of their credibilty. He has accepted the 
testimony of the libellant’s witnesses, discarded the 
testimony of the defendant’s witnesses. The testimony 
offered for the libellant, when accepted as true, as it 
must be, clearly and fully estabhshes the allegations of 
the libel, and the right of the libellant to recover. 

We pray the Court to enter a judgment for the libel¬ 
lant in affirmance of the order below. 

Samuel F. Beach, 

Howard W. Smith, Jr., 
Albert V. Bryan, 

Proctors for Appellee. 


October 10, 1938. 
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No. 7201. 

Potomac River Line, Inc., a Corporation, Appellant, 

vs. 

Thomas R. Monroe, Appellee. 

Appeal from the District Court of tt-ie United States 
for the District of Columbia. 


REPLY BRIEF ON BEHALF OF APPELLANT. 


COMMENTS ON APPELLEE’S REFERENCES TO APPELLANT’S 
BRIEF AT PAGES 2 AND 3. 

We believe it was General Lew Wallace in “Ben Hur” 
who said: 

“A man never takes to contemptuous terms until 
lie has been worsted in the argument.” 

This probably explains counsel’s sarcastic and tart ref¬ 
erences to opposing counsel and the needless nastiness 
of their brief, their endeavor to play up our comments 
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on the Trial Judge’s attitude as an “attack on the Dis¬ 
trict Judge,” and otherwise to divert the attention of 
the Court from the merits. We pass these by as un¬ 
worthy of comment, since every appeal is, of necessity, a 
criticism of the Court. Nothing has been said on this 
score, which the record does not fully support. Equally 
inexcusable and unwarranted charges of distortion of the 
evidence, however, we feel should not go unchallenged. 

We wish also to note the continuing effort to avoid 
main issues by charging us with that which was their 
strategy below and here, viz: the discussion of collateral 
matters. Their broad allegations of distortion are sup¬ 
ported by but three specific instances. 

In the first, while admitting one of the three young 
ladies was “rather scantily clad” (the only one who tes¬ 
tified) they say that she was the only one “so dressed” 
and that was because she kicked off her skirt in the water, 
and that we “deliberately” failed to tell the Court so. 
Her testimony was unsupported and w^e showed that the 
skirt was not seen in the water (R. 164), though the 
“POTOMAC’S” searchlight was played on the scene; 
and that she refused the Pilot’s offer to take her aboard 
the “POTOMAC” as she wanted to stay aboard the 
launch and put on dry clothes (R. 196 and 55). It is 
therefore but fair to assume her skirt vras not kicked off 
in the water, but was aboard the “SEA BIRD”. Fur¬ 
thermore, the three girls aboard were identically dressed 
(R. 52, lines 18-22), which dress was described as “sun 
suits”, “sport clothes”, or “play suits”. (Main Brief, 

P-8). 

The second charge of distortion is in effect that we 
stated at page 8 that the guests were “sitting around 
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the navigator,” but that he was some 17 or 18 feet 
away. What we said was that the guests were “in the 
cockpit in a small area in the way of the wheel” (R. 
46). 

Harding was not in the cockpit, of course, but there is 
no evidence to show that he was 17 to 18 feet distant 
or that he was “at the wheel amidships”. He did not 
testify his wheel was amidships but “starboard of mid¬ 
ships”, on the bridge deck and not that it was amidships, 
but accepting their own estimate he was near enough to 
see, and hear their conversation, as also to see the “PO¬ 
TOMAC” coming up the river as they did and he says 
he did not. Harding heard Monroe talking over 17 or 
18 feet forward with a windshield between them, so 
could readily have heard his other guests 17 or 18 feet 
aft (R. 16), discussing the “POTOMAC’S” approach. 

The third claim of distortion is our statement that 
they were “talking and drinking beer and probably some 
hard liquor”. This is certainly no distortion. It is an 
under statement rather than an over statement as shown 
in our main brief pp. 16-21, where many record refer¬ 
ences are cited, and is therefore an indisputable fact 
and not “a creature of counsel’s hope and imagination”. 
Only the last of these three charges of distortion, it 
should be noted, go to the vitals of the case. 

We have not indulged in “innuendo”, “besmirching in¬ 
sinuations”, “slurring accusations” (Brief pp. 2 & 29) or 
accused anyone of the nine on the “SEA BIRD” of “mis¬ 
behavior” or “misconduct” in the sense which appellees 
strategically apply it and they point out no such in¬ 
stances ! 
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It is only, we assume, because such statements diverted 
the learned judge below from the real issues that they 
raise them again here. 

We have said there was drinking of beer aboard, which 
they admitted . We have shown there was further drink¬ 
ing of beer at the Marshall Hall resort, which was proved, 
out of their own mouths. We have also shown that there 
was whiskey aboard, and noticeably so on the breath of 
the men, one of whom was Harding, the “SEABIRD’S” 
navigator. 

Numerous record references support these statements 
and many are cited. (Main Brief pp. 16-21.) We have 
nowhere said or suggested the “SEABIRD’S” company 
were not “reputable people”. We have only pointed out 
that the above factors were not “conducive to good navi¬ 
gation”. 

Counsel seem unaware that in admiralty it is not neces¬ 
sary to take exceptions to rulings on such matters at the 
trial, (p. 3, lines 1 and 39,4 par.), but to ease their concern 
as to our comments, on the judicial attitude, the truth of 
which so much disturbs them, and rightly, it may be noted 
that no error was assigned as to the matters referred to, 
relying as we do solely on the record for their justification 
and not on appellee’s interprelation of it. 

Their brief is addressed more to prejudice and passion 
than to an intelligent consideration of the issues, raising 
up and knocking down collateral matters and avoiding the 
very essence of our contention that the uncontradicted 
physical facts prove, to a demonstration, that our account 
of the collision could he, and is, the only correct one. 

The “atmosphere” of the case, viz: the distortion of 
our answer averment, that “The Sea Bird’s company 
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of young people, and their entertainment, was not con¬ 
ducive to good navigation”, is in one phase or another 
that on which they harp. This is a wholly innocuous state¬ 
ment as affecting morality, but a very vital one as affect¬ 
ing navigation. 

With this atmosphere of collateral matters they both 
preface and conclude their brief, substantially ignoring 
factors determinative of the issue. 

THEIR “STATEMENT OF THE CASE" (PAGES 3-5). 

This, of course, represents their viewpoint, wholly in¬ 
consistent with the physical facts as pointed out in our 
brief, and particularly under “Improbability of their 
Story”, pp. 34-40. 

The significant thing about it is their admission that 
the two blast whistles from each boat were exchanged, 
which under Pilot Rule 8 obligated the “SEA BIRD” 
to keep her course and speed and was notice to the “PO¬ 
TOMAC” that it was safe to pass on the “SEA 
BIRD’S” port side and that the “SEA BIRD” agreed 
she might do so. 

It also shows a distinct violation of this rule when 
they “changed the course of the “SEA BIRD” hard 
to starboard”, when if there was substance in their in 
extremis contention they should have blown danger sig¬ 
nals and taken whatever course they pleased, or con¬ 
tinued on the same course as the “SEA BIRD” was the 
“privileged” vessel. 

The “mast” referred to at page 4 was but an 18 inch 
stick (R. p. 24). The “POTOMAC” manifestly could 
not have gone “300 yards up stream” after the collision, 
since within 18 minutes she manned a life boat, lowered 
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it, rowed to the canopy top, took off three men and a 
woman, then rowed to the “SEA BIRD” and put them 
aboard. When half way back to the “POTOMAC” she 
was hailed and asked to return for Monroe. She did 
return, took Monroe and Swan aboard and returned to 
the “POTOMAC”, put them aboard and put the life 
boat back in its davits. This time is the ‘ 1 POTOMAC’S ’ ’ 
official log entry so it is quite certain all of these things 
could not have been accomplished in 18 minutes, had the 
“POTOMAC” been separated from the “SEA BIRD” 
by anything like 300 yards, even though the “SEA 
BIRD” increased the distance by jumping off smartly 
to our starboard quarter after the impact and the “PO¬ 
TOMAC”, then going full astern, was assisted upstream 
by the tide and wind. As the life boat was “hailed” 
when “half way” back she could not have been 150 
yards off. 

The “POTOMAC’S” life boat did not “assist” in the 
rescue of the “SEA BIRD’S” passengers; it did the 
whole thing itself, the “SEA BIRD” standing idly by 
and doing nothing, not being moved up to the canopy 
top, as she should have been, to their rescue. There is 
no evidence whatsoever of Harding’s competence as a 
navigator in the record, for the fact that he had navi¬ 
gated similar boats for 7 or 8 years, without a showing 
of lack of casualties during that interval, has no weight 
and certainly his performance in this matter was not in¬ 
dicative of competence. 

The libelants’ injuries, so briefly referred to, were 
not serious as we have pointed out at pp. 50-53 of our 
main brief. It is significant, indeed, there is no specific 
answer in their brief to that argument or any categorical 
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denial that “the damages awarded were unjustified and 
grossly excessive.” 

It is interesting to note that at page 4 they accept 
the testimony of Captain Barbour, of the “POTOMAC” 
that the “SEA BIRD” was navigating “a little east of 
mid channel”, for as the collision was indisputably 
from 10 to 60 feet off the westerly bank of the channel, 
we reassert their story of how the collision occurred 
could not possibly be true! 

“CONTENTIONS OF THE LIBELLANT" (PAGE 5). 

They say that the “POTOMAC” was charged with 
two faults, inter alia , by them, viz: failure to keep a 
proper lookout and violation of the Pilot Rules 8 and 9 
and Articles 23 and 24, requiring in substance that the 
overtaking vessel should keep out of the way of the 
overtaken vessel. 

As to not keeping a proper lookout, our testimony 
shows that we saw the “SEA BIRD” far up the river 
and long before we blew to her when a thousand feet 
astern, and that is uncontradicted (R. p. 91). 

As to the Pilot Rules, they failed to note Article 21, re¬ 
quiring the “SEA BIRD” to keep her course and speed. 
The obligation of the overtaking vessel to keep out of the 
way of the overtaken vessel, (Article 24), is well recog¬ 
nized, but as pointed out it does not obligate the overtak¬ 
ing vessel to do the miraculous. Therefore, when the 
“SEA BIRD” turned suddenly to port toward the “PO¬ 
TOMAC”, the only thing she could do, she did do, viz: 
stop and reverse, being already as near the westerly 
bank of the channel as with her draft she could safely 
go. If on the other hand, the “POTOMAC” was 100- 
150 feet directly astern of the “SEA BIRD”, as they 
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claim, stopping and reversing would have been of no 
avail and she could only have averted a collision by a 
hard left wheel which would have put the “POTOMAC” 
hard aground. 

It is significant to note that these are the only real 
faults with which we are charged, and that there is no 
charge in their libel that we did not seasonably signal 
our desire to pass the “SEA BIRD” on her port side. 

Relying not only on Rule VIII in defense, we also 
rely on Article 21 of the Pilot Rules which provides as 
follows: 

Course and Speed. 

Art. 21: Where, by any of these rules, one of 
two vessels is to keep out of the way, the other shall 
keep her course and speed. 

The violation, then, of the Pilot Rules has been solely 
that of the “SEA BIRD”. (See Main Brief—pp 40-50). 

“POINTS OF ARGUMENT” (PAGES 8 AND 9). 

Appellee’s present several shopworn propositions of 
law with which we have no quarrel, though we do not mean 
in so stating to be understood as agreeing to appellee’s 
interpretation of the authorities or their application to 
the case at bar, as justification for this collision. 

We recognize all of the obligations of the “POTO¬ 
MAC” as the overtaking, and consequently the burdened 
vessel, which is the theory on which the case has been 
presented by both sides. It is not a suction, or sheer, or 
converging course case which distinguishes this case from 
cases they cite. 

In our brief, pp. 40-50, q. v., we have pointed out the 
really applicable law of the case. We have met the bur- 
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den of proof demanded of us and shown, we say conclu¬ 
sively, by physical facts, that the collision was solely due 
to the ‘ ‘ SEABIRD’S ’ ’ inexplicable manoeuver in turning 
directly into us after she had told us by her whistles it was 
safe to pass through the waters where she collided with 
us. 

The Cedarhurst, cited at page 9, is not based on facts 
“identical with ours”, as we hereafter show, but is an 
authority for discarding conflicting evidence and adopting 
the physical facts as a means of determining collision is¬ 
sues. 

We have shown every possible diligence on the “POTO¬ 
MAC’S” part in that we “left over” to give the “SEA¬ 
BIRD” all possible room, to the very edge of the channel, 
and stopped and reversed full astern the moment we saw 
she was attempting to “crowd on our course” and cross 
our bow. 

“ARGUMENT” (PAGE 10). 

We have discussed in our Main Brief the findings of 
fact, but here desire to note that after reading our brief 
and particularly pp. 34-40, dealing with the “Improbabil¬ 
ity of their story”, counsel adroitly state “At the time of 
the collision both boats were approximately in the middle 
of a channel 700 feet wide # # *”, giving as their author¬ 
ity no record reference whatsoever, but only the findings 
of fact which counsel prepared and the Court signed, at R. 
219. This reference moreover does not support the con¬ 
tention that the collision occurred when both boats were 
approximately in the middle of the channel and this is the 
first intimation we have ever had that such was their 
claim. In fact Harding’s testimony (and he was the only 
one of their witnesses who testified on the point) makes 
it clear, as we pointed out at p. 29 of our brief, that the 
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collision occurred on the westerly edge of the channel 
some 300 feet away from the “SEABIRD’S” position 
when we blew to her. There is, in fact, no finding of fact 
as to where the vessels were when the collision occurred .” 
They are only now endeavoring, by inference, to wholly 
disregard Harding’s and the other uncontradicted testi¬ 
mony on the point. Counsel certainly did not appreciate, 
when they prepared the finding of fact, the significance of 
the physical facts, and therefore did not prepare a cate¬ 
gorical statement for signature by the Court, that the col¬ 
lision occurred approximately in mid channel. 

“ARGUMENT” (PAGE 11). 

Of course no consequential damage would have been 
done by the collision to the bow of the “SEABIRD”, for 
she struck a glancing blow at such an angle as to cause 
no damage (R. 92). In point of fact, however, the rec¬ 
ord, though not very specific, indicates rather clearly 
that there was some damage done to the bow of the “SEA 
BIRD”, though slight, and Miss Chisholm makes it in- 
controvertibly clear that that was the “SEA BIRD’S” 
first contact with the “POTOMAC” (Main Brief, pp. 
31-2). 

At pages 11 and 20-21, a discussion having to do with 
distances, speeds, etc. is of the same type as is often 
heard in such cases. It is not uncommon in admiralty 
cases, as every admiralty Judge knows, that insurmount¬ 
able difficulties are presented in arriving at any conclu¬ 
sion as to the responsibility for collision from estimates 
of speed, time, distances, etc. That is the situation in 
the case at bar. Many statements of witnesses from 
both sides are hopeless mathematically. Such estimates, 
particularly of distances at night on the water, are in- 
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variably uncertain and generally inaccurate. Resort 
therefore has to be had to physical facts in order to fairly 
determine liability. Nice mathematical calculations usu¬ 
ally get one nowhere and are superfluous here in view of 
the physical facts, by which the issue can only be fairly 
determined. The crucial facts here are: 

a. Where were the two boats with respect to each 
other when the whistle signals were exchanged, and with 
respect to. mid channel, and 

b. Where were they at the moment of impact. 

The testimony is uncontradicted that the collision oc¬ 
curred on the extreme westerly bank of the channel. The 
testimony for the “POTOMAC” is that the vessel was 
1,000 feet astern of the “SEA BIRD” with the latter 
200 feet off her starboard bow, the “SEA BIRD” being 
then at mid channel or slightly east of it, when whistles 
were exchanged. We have shown the correctness of this 
testimony in our Main Brief discussion of the case, and 
the utter impossibility of their story being correct that 
the “POTOMAC” was directly astern of the “SEA 
BIRD” when the whistle signals were exchanged, and 
that the latter then turned to starboard. If the findings 
of the District Judge are correct, then of course we are 
wrong, but his findings were not only not in accord with 
the facts, but at variance with his opinion delivered when 
the matter was fresh in his mind. This is conclusively 
shown in our Main Brief. 

“ALLEGED VARIANCE BETWEEN FINDINGS AND OPINION” 

(PAGES 12-13). 

The authorities cited under this head have nothing to 
do with admiralty matters. It has been the practice in 
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admiralty, time out of mind, for the Court’s Opinion to 
be the subject of legitimate comment, though we have 
never known such variance between an opinion involving 
findings of fact, and formal findings of fact as are dis¬ 
closed in this case (See our Main Brief, pp. 10-11, and 
throughout). 

“EMERGENCY ACTION OF THE MASTER OF THE ‘SEA BIRD’ ” 

(PAGE 13). 

The effort here is to make this an in extremis case. 
This is without justification. If the navigator of a launch 
is so preoccupied with other matters, or so inattentive to 
his navigation as not to pick up, as an alleged experi¬ 
enced motorboat operator, the presence of a big steamer 
like the “POTOMAC”, when his inexperienced guests, 
without any nautical knowledge, do pick her up, it is 
negligence—negligence so gross as to be utterly inex¬ 
cusable, and which certainly cannot be made the basis 
of an in extremis situation. If this was an in extremis 
situation, the call for danger signals was clear and Hard¬ 
ing should not have deceived the “POTOMAC” as he 
did by telling her it Was safe to pass on his port side! 

Appellee says at page 14, “A vessel enormous to the 
“SEA BIRD” was bearing down upon her in the dark¬ 
ness, * * He doesn’t say that she was lighted up 
like a church, as they admitted, nor does he admit that 
the noise of her paddle wheels, particularly with the wind 
astern, simply had to be heard by the “SEA BIRD” even 
beyond the 1,000 feet we say we were astern when we 
blew, and of course therefore long before she was any¬ 
where near the “SEA BIRD”. They say that had the 
“SEA BIRD” maintained her course it would have 
meant certain disaster. How could that be possible when 
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we had been for a thousand feet slightly turning to port 
under a “left off” wheel, and as we have shown we 
couldn’t have been “directly astern” as the point of im¬ 
pact was on the SEABIRD’S port side, and had we been 
“directly astern” and the SEABIRD turned hard to star¬ 
board, of necessity we would have collided with her stern 
or her starboard side. There was no emergency. The 
“SEA BIRD’S” master merely took a chance which he 
should not have taken in endeavoring to cross our bow, 
which he missed accomplishing by but a few feet, or else 
in the muddled state of mind he was, made the manoeuver 
without knowing precisely why he did so. 

“THE AUTHORITIES” (PAGES 15-16). 

Of course many cases are available in the books justi¬ 
fying disregard of the Rules of the Road in an in ex¬ 
tremis situation. The question first to decide is whether 
such a situation exists and we assert with confidence it 
does not in the instant case, which is corroborated by 
the fact the SEABIRD did not blow danger signals. It 
is patently a CONTENTION in extremis. 

“CONTRIBUTORY NEGLIGENCE OF SEA BIRD NO DEFENSE” 

(PAGE 16). 

We do not suggest contributory negligence on the part 
of the “SEA BIRD”. We insist their negligence was 
solely and wholly responsible for this collision. We could 
not, of course, show negligence on the part of the libel¬ 
lant when we didn’t even know he was injured until after 
the event and when his conduct was solely within the 
bosom of the “SEA BIRD’S” company, and when he 
was put on the stand we were precluded from inquiring 
with reference thereto, as he was strategically asked noth¬ 
ing about how the collision occurred. Their discussion 
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of the point at least carries the implication that they feel 
the “SEA BIRD” was contributorily negligent. 

We are quite in accord with the doctrine laid down in 
The M. J. Rudolph at page 16 of their brief, for it is well 
settled that where the fault of one vessel is gross, doubts 
with reference to the negligence of the other vessel will 
be resolved in its favor. It is for that reason we say that 
Harding’s sudden and inexcusable turn to port ’was so 
grossly negligent as to support our insistant contention 
that the sole and whole liability is on the “SEA BIRD”. 

“WEIGHT TO BE GIVEN FINDINGS" ETC. (PAGES 17-19). 

The weight to be given findings of fact we do not dis¬ 
pute is generally recognized, but what we have pointed 
out in our brief is that the findings were clearly against 
the evidence and repeatedly showed manifest error. In 
such a situation the Court’s have held time and again, 
the facts are properly a subject for review:— 

The Richelieu, 48 Fed. (2nd) 497, and The Cedarhurst, 
42 Fed. (2nd) 139, (their case), both of which are defi¬ 
nitely authorities for reversing on the facts. 

Certainly we feel that to be true where it is to be re¬ 
viewed by three to five judges of superior rank. (See 
Main Brief, pp. 9-10.) 

In this connection the refusal of the District Judge 
to permit the use of models was not because of disparity 
in size, for while not to scale there was no great dis¬ 
parity. The same models -had been in fact used many 
times in other collision cases. Furthermore we offered, 
when opposing counsel objected to their use, to use their 
models (R. 96), but they produced none, or else to use 
the outline celluloid models, also commonly in use, but 
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no models were acceptable to either Court or counsel. 
(See our Main Brief, pp. 9-10, at Sec. 4, and R. 97.) 

Certainly the findings of fact of the District Judge 
are not confirmed by the credible evidence, and the ref¬ 
erence to Lorleberg’s testimony (p. 19) is incomplete 
and unfair in that it does not show that he was inside 
when he heard the whistles and that by the time he got 
outside, having regard for the speed of the “POTOMAC’’ 
that the distance had materially lessened. The state¬ 
ment at p. 19 carrying with it the thought that there was a 
converging situation here is disputed and not supported 
by record reference. In fact we did not so suggest. We 
showed a crossing course, when he turned suddenly and 
inexcusably to port. 

“FAILURE OF DEFENDANT TO SUSTAIN ALLEGATIONS OF 
ANSWER AS TO COLLISION” (PAGE 19). 

The argument of appellee here is nothing more than 
an attempt to make capital out of the apparent inaccura¬ 
cies in estimates of distance. 

Of course, the appellant’s estimates of distances, as 
testified to by their witnesses are incorrect, but the fact 
remains that the two vessels did come together on the 
westerly edge of the channel, and the only way they could 
come together there (if the SEABIRD was on the easterly 
side of the channel when by whistle agreement the Po¬ 
tomac was to pass on her port side, and this fact is un¬ 
disputed, would be for the SEABIRD to turn to port, 
come across the center line of the channel and to the west 
before she could collide with the POTOMAC. 

The entire case boils down to the question as to whether 
the SEABIRD turned to her port just before the POTO¬ 
MAC came abreast of her in the passing manoeuver, or 
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whether the POTOMAC never came abreast of her, but 
just ran over top of her on the easterly side of the chan¬ 
nel, as the appellee contends. The witnesses on behalf 
of the appellant all sustain the appellant’s contention, 
particularly the disinterested witnesses, while categori¬ 
cally the witnesses for the appellee sustain his contention, 
but the physical facts clearly show that the appellant’s 
contention is correct, for the collision could not have oc¬ 
curred on the west side of the channel unless the SEA¬ 
BIRD made the movement the appellant says she made, 
and this is corroborated by Harding, the SEABIRD’S 
skipper. (See similar discussion supra, p. 14 this copy.) 

That the “POTOMAC” passengers were right and the 
“SEA BIRD” passengers wrong is shown by the place of 
collision, for the “SEA BIRD” had to turn to the left, 
as we say she did, to be there. One of our passengers 
indeed was an ex-coast guard man (R. 133) and therefore 
had nautical knowledge, which is to be set off against a 
complete nautical ignorance of the “SEA BIRD” guests. 
Furthermore, our master’s story of the “SEA BIRD’S” 
sharp left turn is corroborated by the pilot and quarter¬ 
master and the “SEA BIRD’S” skipper’s story is cor¬ 
roborated by no one with nautical knowledge. 

Pages 22-3. Answer to the statements as to Epler and 
Lorleberg is again found in the fact that estimates of dis¬ 
tance are almost impossible of ascertainment with moving 
objects on the water at night, and corroboration of our 
contention that only by resort to the physical facts can 
such issues, as here presented, be correctly determined. 
The nicety, as heretofore pointed out, of such calculations, 
involving uncertain factors of speed and distance, makes 
such calculations wholly undependable. 
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Page 23, par. 3. The ‘‘SEA BIRD” did run her bow 
into the side of the “POTOMAC”, but her port bow was 
not seriously damaged because she struck a glancing 
blow and consequently may have left no appreciable scar 
on the “POTOMAC” at that point. Note, too, that 
Harding was asked at R. 29: 

“Wasn’t the starboard coaming slightly broken 
at the forward end?” 

and answered 

“No, sir. The port coaming was split.” 

leaving the distinct inference that it was the port coaming 
forward in view of the previous question. 

In view of this admission, it seemed unnecessary for us 
to bring our surveyor from New York to testify on the 
point. 

This point of contact is further established by our argu¬ 
ment, pp. 29-32 of Main Brief. 

Page 23, par. 4. The estimate of the 300 yards “SEA 
BIRD’S” witnesses say the “POTOMAC” went forward 
after the impact is answered supra, and particularly at 
pages 5-6. 

Page 24, par. 5. Repeatedly, as here, appellee refers to 
a crossing course as a “converging course”. That is in¬ 
correct. The courses were not converging but “cross¬ 
ing”. They couldn’t have possibly been converging if 
their story was true that the “POTOMAC” came up di¬ 
rectly astern, nor could it be true if she eased off to port 
when we blew our whistles and the “SEA BIRD” was 
then 200 feet off our starboard bow; nor could it be true, 
having regard for the place of collision. Converging 
courses and crossing courses present entirely different 
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collision situations under the Pilot Rules and this is where 
appellee has fallen into error in regarding The Cedar- 
hurst case as necessarily an authority here, for their con¬ 
tention. It is authority for the side here whose facts the 
Court believes. 

Page 24, par. 6. This deals with our answer averment 
that the SEABIRD’S company of young people and their 
entertainment was not conducive to safe navigation. 

Appellee’s statement is, of course, a categorical denial 
and his statements discuss only the weakest points of 
Harding’s identification, ignoring the conclusive facts. It 
it incomplete and inaccurate. For example, they say that 
Harding telephoned from the Harbor Police Precinct, 
“but the man Clark saw did not telephone.” This is 
based on Clark’s testimony, because Clark was not inter¬ 
rogated on that matter at all. Clark does not say that the 
man who came into the precinct station did not telephone 
from there, and if appellee desired to use this as an argu¬ 
ment, he should have, on cross-examination asked Clark 
the direct question, which he failed to do, and now at¬ 
tempts to argue a negative from no testimony at all. 

The white suit was but an incident of Harding’s identi¬ 
fication. Of course no one from the “POTOMAC”, as 
suggested, would have gone to the Police Station a half 
hour after midnight when she docked. By then they 
would have been at home, for at that time Mr. Wills, 
Swan and Monroe were already at the Emergency Hos¬ 
pital across town. There was nothing at that hour of the 
morning to take anyone from the “POTOMAC” to the 
Police Station and Harding and Rector were only there 
because when they went to the “POTOMAC’S” wharf 
they found only a watchman who knew nothing about 
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where Monroe had been taken and then went to the Police 
Station, a block distant, to make the inquiry. Further¬ 
more, no one from the “POTOMAC” would have told 
Officer Clark that HIS boat was in collision with an excur¬ 
sion steamer. 

The man who went to the station house seeking Monroe 
said it was his boat that was in collision with an excursion 
steamer. Monroe was on the boat (SEABIRD) which 
collided with the POTOMAC, which was an excursion 
steamer. This man telephoned from the station house to 
the Emergency Hospital, inquiring for Monroe, located 
him there, and left to go to that hospital (R. 21). He is 
shown to have arrived there, asked for Monroe, said he was 
Harding , and paid for his room. This same man was the 
man who started to urinate against the station house out¬ 
side and was stopped by Officer Clark and on being 
brought inside, urinated all over the floor of the toilet as 
Officer Clark discovered, after he had left, and was the man 
whom officer Clark testifies was under the influence of 
liquor, which he said smelled on his breath. 

Rector, the man who came with the man in a white suit 
to the Harbor Precinct Station was a guest on Harding’s 
boat and who also went to the hospital with him. This 
man would not have been from the steamer as he came 
from Alexandria with Harding in his or Harding’s auto¬ 
mobile. This is a further identification of Harding as the 
man who Officer Clark said was under the influence of 
liquor. (See our Main Brief, pp. 16-21 and R. 41, 49, 65, 
153.) 

They ask the Court to read Officer Clark’s testimony 
from pages 137-140. We ask the Court to read all of it 
and not stop at 140 and then compare our “interpreta¬ 
tion” of it with that record. 
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Harding did not “assist’’ in the rescue. When he went 
to the canopy top where the others were with a life pre¬ 
server, he there waited with the three others to be rescued 
by the Potomac’s life boat; nor is it true that he “brought 
the boat to Alexandria and had driven the car to Wash¬ 
ington”. The facts w^ere that he turned over his boat to 
an admittedly ignorant navigator to steer her up to Alex¬ 
andria even though without lights and the statement that 
he drove his car to Washington is certainly not justified 
(R. 49). 

Great effort was made by Appellee’s counsel to show 
that Harding drove his own automobile with Rector in it 
to Washington, the purpose of it being to show he was 
sober enough to drive an automobile. Rector first testi¬ 
fied they came up in his car, that he didn’t remember who 
drove, but he thought Mr. Harding. Then he says he 
doesn’t remember about his car though he first said that 
it was his car, in which event it was certainly unlikely that 
Mr. Harding would drive it (R. 49). Harding testified at 
R. 21 that he “got in an automobile” and he certainly 
would not have said an automobile if it had been his auto¬ 
mobile and if it was not his automobile, it was most un¬ 
likely that he drove. 

Page 25. Cunningham’s statement as quoted without 
the remainder of his testimony gives a wholly false im¬ 
pression, (see our Main Brief, pp. 19-21), as does also the 
reference to Mr. Will’s testimony, both of which must be 
read in full and not interpreted by isolated statements. 
It may be noted, however, that his reference to Harding’s 
“red face and much talking” is confirmatory of Officer 
Clark’s statement when he told him he would put his name 
on the book if he did not desist, so he remarked “go ahead 
and put my name on the book then” (R. 139). Having 
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had nothing to drink from the time of ihe event until he 
was seen at the Police Station by Officer Clark and at the 
hospital by Mr. Wills and Superintendent Cunningham, 
and having regard for his then condition at both places, 
he must have been in even better condition at that time 
than when aboard his boat. 

Mr. Cunningham’s testimony, as also Officer Clark’s, 
was peculiarly fair. Neither had any axes to grind and 
both said Harding was under the influence of liquor when 
they saw him at 12:30 and 1:00 A. M. respectively that 
night. Mr. Wills confirmed this as to his condition at the 
hospital. The testimony of these three is not to be con¬ 
sidered piece meal , but as a whole. 

Appellee’s statement that we produced no direct testi¬ 
mony to sustain our contention of Harding’s intoxication 
is merely “a consummation devoutly to be wished for” 
and not the fact, as a reading of the testimony of Purcell, 
Clark, Cunningham and Wills on this point conclusively 
shows. 

Seaman Moore’s statement that he saw a whiskey bottle 
in the Sea Bird’s cockpit is no more “strained” than their 
statement as to what they allegedly saw of Monroe’s in¬ 
juries (R. 27). However, they overlooked the fact that 
the Potomac’s searchlight was played on the scene, and if 
Miss Chisholm could see Kemper wave his hand when 
they were in the water to show in which direction to swim 
(R. 55), there is nothing surprising about Moore seeing 
the whiskey bottle in the cockpit when the life boat was 
immediately beside the Sea Bird (R. 197). 

Of course, we have their categorical statements there 
was no whiskey aboard and no whiskey drinking, but as 
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noted witnesses stand by their ship and of course the more 
so when they are guests of the owner. 

Page 26, Sec. 7. There was no attempt to “confuse 
the Court” as to Harding’s license. It was referred to 
merely as an evidence of his incompetence. Nor was 
there similar “purpose” in our reference to the crews 
of the two boats when we pointed out the Sea Bird was 
a one man crew boat. They say “The Sea Bird was 
nothing more than an automobile to operate.” Many 
motor boat owners feel just that way. They are as ig¬ 
norant of the requirements of safe navigation as was 
Harding, know little or nothing of the Pilot Rules and 
take chances and keep larger and less mobile craft in a 
constant state of concern as to what they are going to 
do and when. They have little regard for other craft 
and are the cause of many a collision. 

They liken the case to an automobile collision at pp. 29- 
30, which it is of course completely unlike, but assum¬ 
ing arguendo that it was, and transporting the Sea Bird’s 
company into an automobile with Harding at its wheel, 
in his state of insobriety, as shown by the record, as 
against a cold-sober wheelsman with a lookout on each 
side, and no one in his auto to distract him, it is clear 
which driver would be held solely liable for a resulting 
collision. 

Page 26, sec. 8. (See Main Brief, p. 15). The Grey- 
stone Castle case is, of course, familiar law and it is quite 
true that an overtaken vessel has a right to act on the pre¬ 
sumption that the overtaking vessel will keep out of her 
way, but she has only a right to that presumption when 
she herself observes the rules of navigation and does not, 
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after notice it is safe to pass, deliberately turn into the 
water which she has told the overtaking boat it was 
safe for her to use. 

“WITNESSES” (PAGE 28). 

Appellee justifies the non-production of the two other 
young ladies in the party on the ground it would have 
been cumulative. If cumulative of Miss Chisolm, we can 
appreciate their reluctance. 

Appellant produced only those disinterested passen¬ 
gers who volunteered statements. Five of them did, three 
were produced and the other two had moved to unknown 
addresses. 

“IMPROBABILITIES” (PAGE 27). 

Since no answer is even attempted to our brief under 
the heading “Improbability of Their Story” at pp. 34-40, 
showing, not only the improbability, but impossibility of 
the collision occurring as Appellee claims, we have ap¬ 
parently proved beyond contradiction (as we thought we 
had), Appellant’s contention that the collision was solely 
due to the Sea Bird’s turning hard left right into the 
Potomac’s starboard bow, the collision occurring on the 
extreme westerly edge of the channel, where it could not 
possibly have occurred had the Sea Bird turned hard 
right, as she contends. 

We do not contend Harding “planned” suicide for 
himself and homicide for his guests in this manoeuver 
since he was manifestly so under the influence of liquor 
he did not know what he was doing; or for the same rea¬ 
son misjudged his ability to cross the Potomac’s bow to 
the Alexandria side of the river where he w’as bound. 

On the other hand, it is “highly improbable” that Cap¬ 
tain Barbour and Pilot Purcell, who were navigating the 
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Potomac, both of whom were experienced, capable and 
cold sober, having seen the Sea Bird ahead of them and 
“far up the river”, deliberately, without any possible 
i motive, ran down the Sea Bird (then to them an unknown 
craft), when they had the safety of 600 passengers aboard 
to regard, and when there was ample room to pass be¬ 
tween the port side of the Sea Bird and the westerly edge 
of the channel, as Harding, by his two assenting whistles, 
said the Potomac might, as it was safe for her to do so. 

Appellee’s only real answer to our argument under 
“Improbabilities of Their Story” is to cite The Cedar- 
hurst, 42 Fed. (2nd) 140-1, but this case is only in point 
for appellee if the court accepts their view of the acci¬ 
dent, rather than the appellant’s. In other words, it is 
as much an authority for the appellant’s contention if 
their testimony is accepted as for the appellee if his tes¬ 
timony is accepted. To be in point for the appellee, 
therefore, the court will have to find that appellant’s 
argument under “Improbabilities of Their Story” 
(which also shows its impossibility) is not sound, and 
this, we feel, impossible on the record. 

The particular facts of The Cedarhurst case, and the 
case at bar are not analagous, particularly as to eye wit¬ 
nesses. In The Cedarhurst case the testimony of the eye 
witnesses was rejected because they had seen entirely 
too much when in no position to adequately see the devel¬ 
oping situations, two of these witnesses making their ob¬ 
servations from a window in their cabins, and one of these 
being in his room at the time of collision, and the third, 
the tugboat captain, too distant, and having his view com¬ 
pletely blanked by the intervening ship. In the case at 
bar there were three passenger eye witnesses, in addition 
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to the two officers and quartermaster on our bridge, all of 
whom were in position of vantage to see what occurred, 
the former too not being in their cabins, and having noth¬ 
ing intervening between them and the Sea Bird, but be¬ 
ing out on deck on the starboard side, from which an un¬ 
obstructed view of the situation could be had. 

This case is in point of fact, an authority for our con¬ 
tentions, since, 

(a) It reverses the District Court on the facts, 

(b) The rule that an overtaken vessel must hold her 
course and must not cross the bow, or crowd on the 
course of the passing vessel, is again reiterated, 

(c) Because of our contention that this case can only 
be decided on the physical facts, 

(d) Because the Circuit Court of Appeals arrives at 
its conclusion from physical facts, as shown by the evi¬ 
dence of the expert, Reeves, which is what we contend 
the court should do in this case, and 

(e) Because the Circuit Court of Appeals, in reversing 
the District Court in that case, found that the Cedarhurst 
did not sheer into the Trojan, and that there was no evi¬ 
dence to support such a sheer, whereas in the case here, 
the evidence, corroborated by the physical facts, makes 
it conclusive that the collision could only have occurred 
by reason of the Sea Bird’s turning to port and crowding 
on the course of the Potomac. 

We say here that since the court found that the Sea 
Bird was proceeding slightly to east of midchannel when 
she agreed to our passing on her port side (the channel 
being 700 feet wide) that, as the collision occurred on the 
extreme left of midchannel at the channel’s westerly edge, 
of necessity, the Sea Bird must have turned hard left 
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right into us, and not to the right or easterly, and that 
consequently we could not possibly have been “directly 
astern ” at the time we signalled. 

This is clearly shown by the opinion of Mr. Justice 
Gordon, rendered when the matter was fresh in his mind, 
for at R. 214, he says:— 

“* • # and that this big Potomac River steamer, 
some 350 or 360 feet long, was somewhere about 1,000 
feet behind it. It signaled that it wanted to pass to 
the port or left side. Signals were given by the other 
to go ahead. That is agreed to. There is no question 
about it, that the po$itio7i of the launch ivas some¬ 
where between 250 and 300 feet to the starboard side 
of the Potomac boat. ,y 

As there has never been any suggestion by the Appel¬ 
lee, or the District Court, that the Potomac ever turned 
to her starboard towards the Seabird, and as the above 
clearly shows that the Potomac was 250 to 300 feet to the 
port of the Seabird, the only possible way in which the 
two vessels could collide was by the Seabird turning to 
port and running into the Potomac, which the above quo¬ 
tation from Justice Gordon’s opinion clearly demon¬ 
strates to be the fact! 

CONCLUSION. 

THE SEA BIRD, BEING SOLELY RESPONSIBLE 
FOR THIS COLLISION, THE CASE SHOULD BE RE¬ 
VERSED AND REMANDED WITH INSTRUCTIONS 
TO DISMISS THE LIBEL WITH COSTS. 

Respectfully submitted, 

ARTHUR J. PHELAN, 
GEORGE FORBES, 

HENRY L. WORTCHE, 
Proctors for Appellant. 

(N. B. Emphasis ours throughout.) 

Dated at Baltimore, Md., February 7,1939. 
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Potomac River Line, Inc., a Corporation, et al., 
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vs. 

Thomas R. Monroe, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


APPELLANT’S MOTION FOR RE-HEARING ON THE 
QUESTION OF DAMAGES. 


To the Honorable, The Chief Justice and The Associate 
Justices of the United States Court of Appeals for 
the District of Columbia: 

Appellants move for a re-hearing in this case on the 
question of damages and in support of said motion re¬ 
spectfully show— 
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1. This Court at page 3, in the last paragraph of its 
opinion says— 

“ * * * and no question being raised as to the 
amount of the award the decree of the District Court 
should be, and is, affirmed.” when in fact 

2. Appellants concretely raised this issue by Assign¬ 
ments of Error Nos. 1 and 30 (Record, pp. 224 and 229) 
and also 

3. Discussed these assignments, at some length, in its 
brief (Main Brief pp. 50-54 inclusive, and Index p. i), 
where after asking that the libel be dismissed with costs, 
concluded with the prayer: “, or in the alternative, which 
alternative ice insistently urge should not be reached, the 
amount awarded Appellee should be substantially re¬ 
duced.” which issue was also 

4. Discussed in Appellee’s brief pp. 4-5, their claims, 
however, in substantial part, being unsupported by the 
cited record evidence. 

Though keenly disappointed at the unexpected action 
of this Court on the liability issue, since the physical 
facts, on the categorical statements of witnesses for both 
sides, put the “Potomac” on the Westerly bank of the 
channel as far as she could safely go, where the collision 
took place and could not have taken place except by the 
Sea Bird's porting across our course, we recognize, on the 
Court's opinion, the futility of further argument on lia¬ 
bility (unless the Court on further examination of our 
Main Brief pp. 22-50, should, of its own motion, so order) 
and. therefore, onlv orav a hearing on the damage issue, 
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which from the Court’s opinion it admittedly has not as 
yet considered. 

Respectfully submitted, 

ARTHUR J. PHELAN, 
GEORGE FORBES, 

HENRY L. WORTCHE, 
Proctors for Appellants. 

N. B. Emphasis ours. 

Dated at Baltmiore, Md. 

April 28,1939. 
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